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(i) 

STATEMENT OF QUESTIONS PRESENTED 
1. The question is whether the Trial Court has the authority, 
- in the exercise of its judicial function, on its own motion, to certify 
to The Municipal Court for trial, a suit filed on an attachment bond, 
wherein plaintiff claims damages in excess of $3, 000. 00 (exclusive of 
interest and costs) in the absence of any showing that the amount of 
plaintiff's claim is not made in good faith or is colorable for the pur- 
_ pose of conferring jurisdiction. 


2. The question is whether the Trial Court abused its discretion 
in certifying this suit to the Municipal Court for trial in the absence of 
some showing and a finding made by the Trial Court that as a legal 
certainty, the plaintiff's claim is really for less than the required 


jurisdictional amount. 


3. The question is whether, upon proof of breach of any con- 
dition of a bond naming appellant as obligee, filed with an officer of the 
Court, the appellant is not entitled to a judgment in the full sum of the 
penalties of the bond, subject to execution in the amount of damages 
‘proved. 


4. The question before the Court is basically this: Did Congress, 
when it enacted Title 16-301 and 18-2401, D.C. Code (1951) give to 
successful attachment-defendant a statutory right to sue on the bond 
filed with the Clerk by an attachment-plaintiff and approved surety, 
under either or both statutes. 


JURISDICTIONAL STATEMENT 
STATEMENT OF CASE . 
STATUTES eo 1% . 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I, The Trial Court Had No Authority To Transfer 
This Case To The Municipal Court For The 
District Of Columbia For Trial ee 


Is There A Statutory Right To Sue On A Bond? 


What Constitutes A Wrongful Suing Out Of An 
Attachment Before Judgment? ae 


Does The Phrase “Wrongful Suing Out Of 
Attachment” As Used In Title 16-301, D.C. 
Code Requires The Appellant To Prove 
Malice And Want Of Probable Cause By The 
Attachment-Plaintiff? - « 





The Bond Filed With The U.S. Marshal Is A 
Common Law Bond And Not Required By Statute 


A Breach Of Condition Of The Bond Entitled 
Appellant To Judgment In The Full Penal Sum 
Of The Bond 


CONCLUSION . 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction to hear this appeal under the 
provisions of 28 U.S.C. 1291 and Rule 73, Federal Rules of Civil 
Procedure. : 


The U.S. District Court for the District of Columbia had original 
jurisdiction over the controversy, there being both diversity of 
citizenship and the appellant's claim being in excess of $3, 000. 00 
exclusive of interest and costs. | 


The appellant appeals the final Order of the U.S. District 
Court for the District of Columbia, entered August 23, 1957, certifying 
this cause to the Municipal Court for the District of Columbia for trial 
under the provisions of Title 11-756, D.C. Code (1951). 





2 
STATEMENT OF CASE 


Annette Stein sued Archie Bradsher Davis in the U. S. District 
Court for the District of Columbia, Civil No. 2869-56, for money 
alleged to be due her on a promissory note. Davis, a Virginia resi- 


dent, was and is engaged in the sightseeing business in the District 


of Columbia under Interstate Commerce Commission franchise. With 
the filing of this suit, Stein had the Clerk issue a Writ of Attachment 
before Judgment, by filing with the Clerk the requisite affidavit, alleg- 
ing, inter alia, that Davis was justly indebted unto her in the amount 
claimed, and also filing the requisite bond on which Peerless Insurance 
Co. is surety, (J. A. 14) all in accordance with the provisions of Title 
16-301, D.C. Code. 


The condition of the Clerk's bond is: 


"Now, therefore, the condition of this obligation is 
such, That if the above-named Annette H. Stein and Peer- 
less Insurance Company shall make good to the said de- 
fendant all costs and damages which he may sustain by 
reason of the wrongful suing out of said Attachment, then 
this obligation Shall be void; otherwise the same shall 
be and remain in full force and virtue." [Underscoring 
supplied. | 


When Stein layed the Writ in the hands of U.S. Marshal Beall 
for execution, Stein as principal, with Peerless as surety, filed a bond 
in the sum of $6, 000 with the U.S. Marshal (J. A. 15), conditioned as 
follows: 


"NOW THE CONDITION OF THE ABOVE OBLIGATION 
IS SUCH, that if the said Annette H. Stein and Peerless In- 
surance Company shall well and truly indemnify, repay, 
protect, and save harmless the said Archie Bradsher Davis, 
t/a Whiteway Tours and Whiteway Sightseeing Tours, his 
heirs, executors, and administrators, from all damages, 
costs, and charges which may be recovered against him, 
the said Archie Bradsher Davis, t/a Whiteway Tours and 
Whiteway Sightseeing Tours, his heirs, executors, or 
administrators, by reason of levying the writ aforesaid, 





and in consequence of the seizure, sale, and disposition 
of said goods and chattels to satisfy said writ, and also 
the cost of whatever counsel fees the said Archie Bradsher 


Davis, t/a Whiteway Tours and Whiteway Sightseeing Tours, 

may pay in defense of said levy, then this obligation to be 

ToL otherwise to be and remain in full force and virtue.” 

[Underscoring supplied. ] | 

In accordance with Stein's instructions, the U. S. Marshal seized 
and took into custody one sightseeing bus and one Cadillac limousine 
owned and being used by Davis in his sightseeing business. The U.S. 
Marshal stored the vehicles with Call Carl, Inc., a public garage. 


Upon the motion of Davis, Civil No. 2869-56 was advanced for 
trial and tried by the Court, without jury, on January 7, 1957. On 
January 10, 1957, the Court filed Findings of Fact and Conclusions of 
Law and in accordance therewith, on January 10, 1957, entered judg- 
ment for Davis, the attachment-defendant in that suit (J. A. 4). The 
judgment dissolved the attachments of Davis' sightseeing bus and 
Cadillac limousine; ordered the U.S. Marshal to forthwith release the 
chattels and return them to Davis; dismissed Davis' "Counter-Claim", 
"without prejudice to the defendant (Davis) to bring suit on the bond filed 
of record in this cause prior to issuance of the attachment before judg- 
ment” and taxed costs against Stein (J. A. 4). The bus and limousine 
were forthwith released to Davis. Davis alleges both vehicles were 


stored in a careless and negligent manner. 


On February 5, 1957, Davis filed suit, which is the subject of 
this appeal, Civil No. 268-57, in the U.S. District Court for the Dis- 
trict of Columbia (J. A. 1), naming as defendants Annette Stein, Peerless 
Insurance Company, Harry M. Hull, the Clerk, and Carlton G. Beall, 
the U.S. Marshal, for damages sustained "by reason of the wrongful 
suing out of the aforesaid Writ of Attachment before Judgment, alleg- 
ing that demand was made upon Peerless for damages, that an itemized 
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list of damages sustained was furnished Peerless, but that Peerless, 
the surety on said bonds filed with the Clerk and U.S. Marshal, re- 
fused and fails to admit liability for such damages, costs or any part 
thereof (J. A. 3). 


Defendant Stein, could not be located by the U.S. Marshal for 
the District of Columbia, and therefore could not be served with process 
(R. 25). Appellant, to calendar the case, took a non-suit against her. 
Defendant Hull, named as party defendant was, upon motion, without 
objection from appellant, dismissed as a party defendant. Defendant 
Beall interpleaded Call Carl, Inc. as a third-party defendant (J. A. 8). 


Appellant Davis moved the Court for summary judgment against 
Appellee Peerless for damages sustained by him by reason of the wrong- 
ful suing out of the writ and for the wrongful attachment made by the 
U.S. Marshal (J. A. 11). Objections were filed by Peerless. The motion 
was argued before the Court, taken under advisement and on March 28, 
1957, Judge Matthew F. McGuire, by memorandum opinion (J. A. 16) 
denied Davis' Motion for Summary Judgment, stating that there is no 
statutory remedy for wrongful attachment in the District of Columbia, 
and as a consequence Davis must resort to such common law remedy as 


may prevail. 


The Court, on April 5, 1957, entered a formal order, presented 
by appellee Peerless, overruling Davis' Motion for Summary Judgment 
on the grounds set forth in the Court's memorandum of March 28, 1957 
(J. A. 16). 


Peerless moved the Court for an Order for Production and 
Inspection of Documents. Upon hearing of said motion on June 7, 1957, 
Judge Matthew F. McGuire, on the granting of such motion, announced 
that, on his own motion, he would enter an order certifying the case for 
trial to The Municipal Court within ten days after Defendant Peerless 
completed the discovery ordered to be held on June 13, 1957. Discovery 


PR ee YE 
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having been held and completed on June 13, 1957, and counsel for the 
defendants having failed and indicated no intention to present an order 
for removal, appellant prepared and submitted an order entered August 
23, 1957 (J. A. 17) certifying this cause to The Municipal Court for trial. 
On August 30, 1957, appellant noted appeal from said order signed by 
Judge McGuire on August 22, 1957 and entered August 23, 1957 (J. A. 18). 


STATUTES 


Title 16-301, D.C. Code (1951, as amended) 70 Stat. 676, Ch. 744, 
Sec. 1; Attachment before Judgement - Bond and Affidavit - Causes 
"In any action. . . for the recovery of . . a debt “rs 
plaintiff shall file an affidavit showing grounds of his claim and setting 
forth that the plaintiff has a just right to recover what is claimed in his 
declaration . . . and where the action is to recover a debt stating the 
amount thereof . . and stating first that the defendant . . . is nota 
resident of the District of Columbia, . . . the Clerk shall issue a writ 
of attachment and garnishment, to be levied upon so much of the. .. 
chattels, ... of the defendant as may be necessary to satisfy claim of 
the plaintiff, provided, that the Plaintiff shall first file in the Clerk's 
office a bond executed by himself or his agent, in twice the amount of 

his claim, conditioned to make good to the defendant all costs and 
damages which he may sustain by reason of the wrongfal Suing out of 
the attachment." 


Title 28-2401. Bond - Definition 


"A bond, when required or referred to, in the provisions of this 
code, shall be understood to signify an obligation in a certain sum or 
penalty, subject to a condition, on breach of which it is to become 
absolute and to be enforceable by action." 
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Title 11-756. Transfer of actions from District Court of the United 
States for the District of Columbia - Amount of judgment - Power to 
prescribe rules and procedure - Attendance of witnesses. 

(a) If, in any action, other than an action for equitable relief, 
pending on the effective date of this section or thereafter commenced 
in the United States District Court for the District of Columbia, it shall 


appear to the satisfaction of the court at any time prior to trial thereof 


that the action will not justify a judgment in excess of $3,000, the court 
may certify such action to the municipal court for the District of 
Columbia, fortrial. * * * 
Title 49-301. Common law, principles of equity and admiralty, and 

cts of Congress to remain in force. 

The common law, all British statutes in force in Maryland on 
February 27, 1801, the principles of equity and admiralty, all general 
Acts of Congress not locally inapplicable in the District of Columbia, 
and all Acts of Congress by their terms applicable to the District of 
Columbia and to other places under the jurisdiction of the United States, 
in force in the District of Columbia on March 3, 1901, shall remain in 
force except in so far as the same are inconsistent with, or are replaced 
by, subsequent legislation of Congress. (Mar. 3, 1901, 31 Stat. 1189, 
Ch. 854, Sec. 1). 


Title 28, USC, 1291. CHAPTER 83 - COURTS OF APPEALS 


1291. Final decisions of district courts. 

The courts of appeals shall have jurisdiction of appeals from 
all final decisions of the district courts of the United States, the Dis- 
trict Court for the Territory of Alaska, the United States District 
Court for the District of the Canal Zone, the District Court of Guam, 
and the District Court of the Virgin Islands, except where a direct re- 
view may be had in the Supreme Court. (June 25, 1948, c. 646, Sec. 1, 
62 Stat. 929; Oct. 31, 1951, c. 655, Secs. 48, 65 Stat. 726.) 
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7 
STATEMENT OF POINTS 


1. The Trial Court had no evidence or basis upon which it could 
decide as a legal certainty that appellant's claim was 80 fictitious that 
recovery of damages of $3, 000 could not be expected and in failing to 
recognize, in the absence of any showing to the contrary, that plain- 
tiff's claim controls the jurisdiction when made in apparent good faith. 


2. The Court erred in certifying this cause to the Municipal 
Court for trial in the absence of any showing by any of the parties liti- 
gant that appellant's claim, in excess of $3, 000 damages, was not made 
in good faith and was designed to confer jurisdiction by a fictitious 
demand. : 


3. The Trial Court erred in certifying this case to the Muni- 


cipal Court for the District of Columbia for trial | 

(a) on the ground that Title 16-301 and Title 28-2401, D.C. 
Code (1951) does not afford appellant a statutory remedy and that appel- 
lant must resort to an action at common law, and : 

(b) in failing to recognize that appellant, as the successful 
attachment-defendant, and then as plaintiff had an election of suing the 
unsuccessful attachment-plaintiff or his surety, or both, on the bond. 


4. The Trial Court erred by denying appellant's Motion for 
Summary Judgment in ruling that Title 16-301, D.C. Code (1951) did 
not grant to appellant a cause of action and right to sue ‘on the attach- 
ment bond filed in accordance therewith. : 


5. The Trial Court erred in ruling that tous for appellant 
could not be in excess of $3, 000 when in fact, appellant, on the record 
as presented, was entitled to judgment in the amount of $14, 400, the 
penalties of the bonds, subject to execution in the amount of damages 
actually proved. 
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6. The Trial Court erred in certifying this case to the Muni- 
cipal Court for the reasons stated in its order of August 22, 1957, by 
failing to recognize that the $6,000 bond, with appellant named as ob- 
ligee therein, prepared by Peerless and filed with the U.S. Marshal, 
was not a Statutory bond, and that appellant was entitled to $6, 000 
judgment thereon, subject to proof of appellant's damages, costs and 
charges which may be recovered against appellant, by reason of levying 
the writ, and for his costs of counsel fees in defense of the seizure. 


7. The Trial Court erred in failing to rule that under Title 16- 
301, D.C. Code (1951), a "wrongful suing out of the attachment" is 
merely the failure of the attachment-plaintiff to prevail in the attach- 


ment suit. 


SUMMARY OF ARGUMENT 


1. Title 11-756 does not give to the Trial Court unlimited 
authority to divest itself of jurisdiction by transferring cases to The 
Municipal Court. The authority must be exercised on basis of legal 
certainty as to legal precedent or upon a factual showing that judg- 
ment less than $3, 000 is the maximum that can be recovered and that 
plaintiff's claim is colorable and advanced to confer jurisdiction to The 
U.S. District Court. 


2. The ground relied upon for certification of this case to The 
Municipal Court for trial is that the appellant has no right to sue appellees, 
Peerless and Beall, on the bonds and that appellant's only available 
remedy is at common law. Such ruling is in direct conflict with the pro- 
visions of Titles 16-301 and 28-2401, D.C. Code. 


| 3. The enactment of Title 16-301, D.C. Code (Senate Bill 184, 
39th Congress, 1866), gave to the successful attachment-defendant a 
right to sue on the bond for all costs and damages sustained by reason of 
a wrongful suing out of an attachment, which right is in addition to reme- 
dies afforded under common law. 
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4. There is a wrongful suing out of the attachment when the 
attachment-plaintiff does not prosecute his suit with effect. To prose- 
cute with effect simply means the attachment-plaintiff must be success- 
ful and prevail in the attachment suit. : 


5. Under Titles 16-301 and 28-2401, D.C. Code, appellant is 
given the right to sue the surety on the bond for all costs and damages 
sustained by him by reason of the failure of the attachment-plaintiff to 
prevail in the attachment suit. Failure of the surety (Peerless) to reim- 
burse attachment-defendant, for all costs and damages sustained by 
reason of the wrongful suing out of the attachment, constitutes a breach 
of condition of the attachment bond. 


6. The rights afforded the obligee on Court or i bonds are 
remedial in nature and the statutes relating thereto are entitled to a 
liberal construction and application in order to properly effect the 
Congressional intent. ! 


7. The bond filed with the United States Marshal is not required 
by statute and is a common law bond. It was drafted by Peerless and is 


to be construed liberally, in favor of the obligee (Davis). 


8. A breach of any condition of a bond makes the entire penalty 
due. Judgments on common law bonds are for the amount of the penalty. 


9. Peerless breached the bond filed under Title 16-301 by not 
paying damages and costs of court, and also breached the bond filed 
with the Marshal, by refusing to pay (a) costs of defending the attach- 
ment writ, and (b) damages sustained by Davis. ? 


10. Judgment in this case cannot be less than the amounts of the 
penalties called for in the bonds and are far in excess of the jurisdiction- 
al amount. 


| 
| 
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11. The Trial Court, having ruled, without a precedent or clear 
and unmistakeable statute that court costs only could be recovered, did 
not reach a conclusion of legal certainty that is required before a case 


can be transferred. 


ARGUMENT 
I. The Trial Court had no Authority to Transfer This Case 
to The Municipal Court for Trial. 
In construing Title 11-756, the Court must be satisfied that the 
action will not justify a judgment in excess of $3,000 before certifying 
the case to Municipal Court for trial. 


Although Title 11-756, D.C. Code, authorizes the U.S. District 
Court for the District of Columbia to transfer an action to The Munici- 
pal Court for trial when "it shall appear to the satisfaction of the Court 
that the action will not justify a judgment in excess of $3,000", the 
authority is not unlimited. A reasonable and proper basis, either, as 
to facts or the applicable law, must exist to justify such transfer. The 
order certifying this case to The Municipal Court is a final order, 
whereby the Trial Court divests itself of jurisdiction. 


The courts, in reviewing the question of want of jurisdiction 
based upon the amount in controversy, have been uniform in holding: 

: (a) The sum claimed in good faith by plaintiff is the controlling 
factor, 

(b) Before the case can be removed, there must be a legal 
certainty that the judgment will be less than the jurisdictional amount. 
or 

(c) From the proof of facts, the Court is satisfied to a like 
legal certainty that the plaintiff will not obtain judgment in excess of 
the jurisdictional amount and that his claim was therefore colorable for 
the purpose of conferring jurisdiction. 


1. 
St. Paul Mercury Ind. Co. v. Red Cab Co., 303 U.S. 283, 288 
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Good faith means that the sum demanded in the pleading is the 
real matter put in dispute and is not so clearly fictitious as to make it 
legally certain that the amount alleged was merely to confer juris- 
diction because clearly beyond reasonable expectation of recovery2 


The amount claimed by the plaintiff in this suit is $15, 000. 
Plaintiff's deposition was taken March 12 and filed March 20, 1957. 
The amount of damages claimed ws exhaustively inquired into by de- 
position and discovery, all of which was available to the Trial Court 
prior to the time it ordered removal of this case. The decision of the 
Trial Court was based solely upon its interpretation of the law appli- 
cable to the case (J. A. 16,17). In essence, a finding upon the merits 
was made by the Trial Court because it ruled it had no jurisdiction 
based upon jurisdictional amount’ _It is necessary, therefore, to 
examine the question of law decided by the Trial Coury and upon which 
the plaintiff's rights are grounded. 


II. There is a Statutory Right to Sue on the Bond 


Titles 16-301 and 28-2401, D. C. Code, give appellant a statutory 
right which is in addition to his rights under the common law of the 
District of Columbia. | 


Appellant's case is not based on his common law rights. Title 
16-301 is remedial in nature and is to be construed liberally The 


2 Miller Crenshaw Co. v. Colo. Mill & Elevator Co., 87 F. (2) 457, 459 


2 S.W. Tel. & Tel. Co. v. Walker Grain Co., 3 F. (2) 819, 820-1 


See Cooley's Blackstone: | 

Construction of Statutes - Remedial Statutes - There are three points to be considered in the 
construction of all remedial statutes; the old law, the mischief, and the remedy; that is how the common 
law stood at the making of the act; what the mischief was for which the common law did not provide; and 
what remedy the parliament hath provided to cure this mischief, And it is the business of the judges so 
to construe the act to suppress the mischief and advance the remedy. Cooley's Blackstone, Vol. 1, page 79. 

s s s s | 
Remedial Statutes are those made to supply such defects, and abridge such superfluities, in the 

common law, as arise from either the general imperfections of all human laws, from change of time and 
circumstances, from the mistakes and unadvised determinations of unleamed (or even leamed) judges, or 
from any other cause whatsoever. And this being done, either by enlarging the common law where it was 
too narrow and circumscribed, or by restraining it where it was too lax and luxuriant, hath occasioned 
another subordinate division of remedial acts of parliament into enlarging 2 4 restraining statutes. 
Cooley's Blackstone Vol, 1, page 78. 
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purpose for which the Clerk's bond is required is to indemnify the 
attachment-defendant. The writ of attachment before judgment is an 
extraordinary writ, a peculiarly harsh remedy, and one which can 
create much mischief and serious damage to a successful defendant.° 
The condition of the bond is "to make good to the defendant all costs 
and damages which he may sustain by reason of the wrongful suing out 
of the attachment.” 


Title 28-2401, the Code of the District of Columbia provides that 
upon breach of the condition in the bond, the bond is "to become absolute 
and to be enforceable by action”. It is thus the expressed, unequivocal 
intent of Congress that when any condition of a bond required by statute, 
is breached, the obligee has a separate and distinct right of action to 


sue on the bond. 


The legislative intent found in the Congressional discussion of 
Title 16-301, prior to its enactment, shows that Congress intended to 
give to the successful attachment-defendant a separate and distinct 
cause of action, in addition to his existing common law rights° Title 


16-301 was introduced in Congress as Senate Bill No. 184, 39th Congress, 


passed in 1866. Since its enactment, the law in its present form has 


undergone one amendment, which is irrelevant in this appeal. 


Senator Wade, Floor Manager of Senate Bill 184, upon being 
asked whether an action could be brought on the bond in case of dis- 
solution of the attachment, or whether it was a question as to mala 
fides of the attachment-plaintiff in prosecuting the suit, replied, it was 


not a question of good faith or the honesty of the attachment -plaintiff, but 


should damage accrue to the defendant in consequence of its not being 
well-founded, whether injury was intended or not, the bond was to 


5 Mullen v. Sanbom, 79 Md. 364, 29 Atl. 522. 


See: Congressional Debate: S-1 


7 April 19, 1920, 41 Stat. 563, ch. 153; The 1920 amendment eliminated the requirement that 
plaintiff’ s affidavit be "supported by one or more witnesses” and added the words “or The Municipal 
Court”. 
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indemnify the attachment-defendant at all events. The colloquy is set 
forth in the Supplement to the appellant's brief (S 1-5). | 


II. What Constitutes a Wrongful Suing Out of an 
Attachment-Before-Judgment ? 


Other jurisdictions have similar, and in some jhatnncen, as far 
as the phrase "wrongful suing out" is concerned, identical statutory 
provision found in Title 16-301, relating to the condition of the attach- 
ment bond. Appellant contends that the courts of every state having such 
Similar and identical applicable statutory provisions have consistently 
and repeatedly held that the successful attachment-defendant is given a 
right to sue on the bond where the attachment-defendant prevails in the 
suit after his property has been seized; that where the defendant so 
prevails, it constitutes a "wrongful suing out" and he does not have to 
resort to his remedy at common law in trespass or on the case. The 
following examples are typical: 3 


Illinois: The Illinois statute requires the attachment-before- 
judgment bond be conditioned for satisfying costs and damages for 
wrongfully suing out the attachment.’ The Illinois Court held in 
McKinstry v. Bras, 180 Ill. App. 648, that any person interested in the 
attachment proceeding may sue on the bond if he has been damaged by 
the wrongful suit, and in Thomas v. Hinsdale, 78 II. 259, that the 
attachment-defendant who has been wrongfully complained against, i.e. 
prevailed in the attachment case, may sue on the bond or bring trespass , 
and in Churchill v. Abraham, 22 Ill. 456, that the plaintiff in attach- 


ment cannot excuse himself on the ground he acted in good faith. 


Smith-Hurd, Ill. Ann. Stat, - Chapt. 11, Sec. 4. Bond 


had 


. conditioned for satisfying all costs which may be awarded to such Defendant 
or to any others interested in said proceedings, and all damages and costs which 
shall be recovered against the plaintiff for wrongfully suing out said asmahnent® 
(Dec. 23, 1871 - R,S, 1874 p. 152) 
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Indiana: Under the Indiana Code, the bond required to be filed 
with the Clerk is conditioned to pay damages and costs sustained by 
attachment-defendant, "if the proceedings be wrongful and oppressive”. 


In Harper v. Keys, 43 Ind. 220, the attachment-plaintiff 
having sued on a note, with attachment issued on original process and 
the proceedings having terminated in favor of the defendant, the attach- 
ment-defendant brought suit alleging that the attachment proceedings 
were wrongful and oppressive and that the suit in attachment ended in 
his favor. The Court held that the complaint stated a cause of action 
on the bond under the statute. Likewise in Trentman v. Wiley, 85 Ind. 
33, the Court stated that under the statute, if the plaintiff fails in the 
attachment Suit, an action on the attachment bond lies. 


In National Surety v. Jean (Ind. 6 CCA, 1928) 36 F (2) 468, 68 
ALR 1326, Judge Hickenlooper said the law is well settled that "the 
Indiana attachment bond is breached and liability arises thereunder if 
the plaintiff either fails to recover, or abandons his action, or suffers 
a voluntary nonsuit, or if the attachment be discharged for want of 
sufficient grounds to issue or because of defective affidavit. In each of 
such cases the attachment is considered 'wrongful and oppressive'". 


Maryland: In 1888 Maryland had a statute similar to Title 16- 
301, D.C. Code, and at that time the exact question now before this 
court was decided by the Maryland Court of Appeals. The Maryland 
statute requiring a bond to be filed as a condition to the issuance of an 
attachment before judgment against a non-resident defendant, is now 
repealed. However, the Maryland Court of Appeals dealt with the 
exact question before this Court as early as 1888. 


The Act of 1864, Chapt. 306, which is set forth in the opinion, 
as a condition to the issuance of a writ of attachment before judgment 
(on original process) directed that a bond be filed with the Clerk, payable 
to the State of Maryland, conditioned on satisfying all costs, and such 


9 Bums, Indiana-Stat. Anno: Chapt. 5, Sec. 3-508 








— (sm S 


v 
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damages as shall be awarded against the plaintiff "in any suit which may 
hereafter be brought for wrongfully suing out” the attachment. [Under- 
scoring supplied. | | 


In McLuckie v. Williams (1888), 68 Md. 262, 12 ATL 1, it was 
early recognized that under the 1864 statute the successful attachment- 
defendant could "as soon as there is a failure to prosecute the suit 
with effect, that is, success" bring suit on the bond for costs "for 
wrongfully suing out the attachment". : 


The court interpreted language of the Maryland statute to require 
the attachment-defendant to first sue the plaintiff for damages, as 
opposed to costs, before recovery of damages can be had on the bond, 
even though costs could be recovered forthwith, and in this respect the 
Maryland statute differed from Title 16-301. As far as what constitutes 
a wrongful suing out, however, the decision is squarely in point with 
appellant's contention, and that is; a wrongful suing out is a failure of 
the attachment-plaintiff to prevail. 


Alabama: The Alabama statute conditions the attachment bond 
so as to permit the defendant to recover such damages as he sustained, 
if the attachment was wrongfully sued out; and if sued out maliciously 
as well as wrongfully, the jury may, in addition, give vindictive 
damages.” 


The Alabama decisions recognize a statutory right and remedy 
given the attachment-defendant, upon failure of attachment-plaintiff to 
prevail, to bring suit on the bond for damages for compensatory, as 


well as punitive, damages. 


10 
Code of Ala., Title 7, Sec. 887 


11 
See; Tucker v, Adams, 52 Ala. 254; Jackson v. Smith, 75 Ala. 97; Durrv. Jackson, 59 Ala. 209. 
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Iowa: The language in the Iowa statute is likewise identical with 
the language of the District of Columbia statute, in that the condition of 
the bond is to pay damages and costs sustained by defendant "by reason 
of the wrongful suing out of the attachment'™” 


In Hansen v. Northrup, 243 Iowa 1101, 52 NW (2) 815, The Court 
ruled and sustained the long line of decisions that when plaintiff fails to 
prevail in the attachment proceedings, there is a wrongful suing out of 
the attachment. Also see Crom v. Henderson, 188 Iowa 227, 175 NW 
849, to same effect. 


Kentucky: The attachment-before-judgment statute requires 
bond conditioned to indemnify the defendant for damages "which he 
may sustain by reason of the attachment, if the order be wrongfully 
obtained”. * 


In Brown v. Beckham, 50 F(2) 213, the Court required the 


Federal Government to file a bond before attachment, holding: 


An attachment-before-judgment is usually a speedy 
and effective proceeding, but is fully justified where 
plaintiff has valid cause of action. It is often severe in 
its effect upon the defendant and for this reason should 
be carefully used. 

Its use is not justified when plaintiff has no case. 


(Underscoring supplied) 


Tennessee: In Jerman v. Stewart, 12 F 266, the Court con- 
‘strued the Tennessee statute in which the condition of the attachment 
bond was that the "plaintiff will prosecute with effect, or in case of 
failure, pay the defendant all costs, that may be adjudged against him, 
and also all such damages as he may sustain by the wrongful suing out 
of the attachments". 
49 

Iowa Code Anno: - Chapt. 639.11 


13 
Baldwin's Ky, Rev. Stat., 425, 205 (cc 198) 
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The Court held that the terms "failure to prosecute with effect” 
and "wrongful suing out” are synonymous, that the judgment of the Trial 
Court in the attachment suit in favor of the defendant is conclusive evi- 
dence of the defendant's right to actual damages. | 


IV. The Phrase, "Wrongful Suing Out of The Attach- 
ment” as used in Title 16-301, D.C. Code, does 
not require the Appellant to Prove Malice and 
Want of Probable Cause by the Attachment- 
Plaintiff. | 


Appellant contends that malice and want of probable cause are not 
elements in an action for breach of condition of the attachment bond. 


The intention of the Congressional Committee responsible for the 
passage of Title 16-301 is succinctly stated by Senators Johnson and 
Wade’ that the intent was to indemnify the attachment-defendant at all 
events against all cause of damage, that itis nota question of good or 
bad faith, nor whether injury was intended or not. 3 


| 
Simply stated, a wrongful suing out of the writ under the Title 
16-301, D.C. ia is no more than a failure to prosecute the attach- 


ment with effect.” | 
| 
The facts in Miller v. Smith” are similar to the: case at bar. 


The Court in reviewing instructions given the jury held that where an 
attachment had been sued out, a seizure of defendant's property made 
and the attachment suit dismissed, the attachment-plaintiff became 
liable to the attachment-defendant on the bond for wrongful attachment, 
and that the trial court properly so instructed the aay the Court further 
holding that: 


14 Congressional Globe, Apr. 2, 1866, page 1711 


Mr. JOHNSON. The bond is to indemnify against all cause of ae | 

Mr. WADE, It is to indemnify the defendant in this proceeding if it is imprudently or 
incautiously taken out. It is to secure him at all events for any damage he may be put to in 
consequence of this proceeding, if he suffers any. That is my opinion about it. (S-5) 


15 5 Am. Jur., Attach & Gam. Sec. 985, 989 and cases cited thereunder. 


16 Miller v. Smith (1924-Mo.) 1F. (2) 291, (8CCA); Good faith of attachment-plaintiff irrelevant 
and immaterial. See also: Anvil v. Hoxsie, 125 Fed. 724; Kerskey v. Jones, 7 Ala. 62; Alexander v. 
Hutchinson, 9 Ala, 825. Jack son v. Smith, 75 Ala. 97; Pollack v. Gantt, 69 Ala. 379; Durr v. Jackson, 
59 Ala. 2099 | Complaint need not allege without cause as that is implied in alleging it was wrongfully 
sued out, Dothard v. Sheid, 69 Ala. 135; Churchill v. Abraham, 22 Il. 456. | 

















18 


"An action for wrongful attachment may be maintained 

on the bond, or independent of it, and without showing of 

malice or want of probable cause. Actual damages only 

may be recovered. . . punitive damages are recover- 

able only if the attachment is malicious and without pro- 

bable cause.” 

It is clear therefore, that rights afforded an attachment-defendant 
under the attachment statutes are remedial and are to be construed to 
give effect to Congressional intent to overcome the limits of the common 
law.” 

In National Surety v. Jean, 18 in which the successful attachment- 
defendant sued the surety, the attachment bond being conditioned to pay 
all damages and costs "if the proceedings be wrongful and oppressive", 
the Court made it clear that a surety undertakes that the plaintiff will 
duly prosecute proceedings and attachments, that the condition is 
breached by abandonment, dismissal or voluntary nonsuit, and that the 
surety agrees to pay all damages sustained by attachment-defendant if 
the proceedings of the attachment be wrongful or oppressive: 

"The attachment is wrongful and oppressive if the 

defendant is not indebted or if the statutory grounds for 

the attachment do not exist. Thus the attachment may 

be wrongful and oppressive as of the date of seizure and 

substantial injury may have been suffered as a result." 

The recent case of Finn v. Weatherbee (1954) 126 Cal App (2) 
45, 271 P(2) 606, 45 ALR(2) 1215, the Court, in sustaining a judgment 
for a successful attachment-defendant who sued on the statutory bond 
conditioned to pay Finn all costs and "damages which he may sustain by 
** held that the sureties become liable on the 


bond "without uemand or notice, immediately upon the default of their 


reason of the attachment" 


principal Weatherbee", that being unable to prove malice against 


i Supplement to Joint Appendix. 


18 National Surety Co. v. Jean, 36 F. (2) 468, 68 ALR 1326, (6 CCA ) (1929). 


19 Finn v, Weatherby, 126 Cal. App. (2) 245, 271 P. (2) 606, 45 ALR (2) 1215. 
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Weatherbee who in good faith sued and issued attachment to collect a 


claim, Finn's only remedy was on the bond. 3 


As the Maryland Court of Appeals stated” in interpreting a suit 
for a wrongful suing out of the attachment, "The failure to prosecute the 
suit with effect, that is, with success” under the express terms of the 
statute constitutes in and of itself a "wrongful suing out, " This is in 
accordance with the interpretations placed on similar statutes in all 
state jurisdictions under wrongful attachment statutes. | 

V. The Bond Filed with The U.S. Marshal is a Common Law 
Bond, not Required by Statute. | 

Nowhere in the D.C. Code can appellant find provision for the 
plaintiff-in-attachment to file a bond with the U.S. Marshal prior to the 
levy. This bond is therefore, separate and distinct from the Clerk's 
bond required under Title 16-301 which prescribes the terms and con- 
ditions of the bond. 


The bond filed with the U.S. Marshal is not impeachable by the 
surety and there being no question of a breach of the bond, judgment 
should be entered for appellant in the full sum of $6, 000. The Maryland 
Court of Appeals, in McLuckie v. Williams’ said: 


| 
"A bond not required by statute. . . containing such 
terms as to accomplish the expectations and purposes of 
its makers, will, nevertheless, stand as their act and 
deed. Obligors have always been held liable in their 
voluntary bonds and ought to be so held." | 


While it may be said the two bonds in question have certain 
areas in which they are concurrent, the surety is liable on both. Even 
if the bonds were statutory and concurrent, the surety is liable on both 
and in such instance there would be concurrent liability on the two for 
the loss proportioned to the respective penal sums ha The bond filed 

20 McLuckie v. Williams, supra, at P, 264 
21 MeLuckie v. Williams, supra. 


22 surety Co. v. Fid. & Dep. Co. 164 Md. 362, 369, 165 Atl. 309. 
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with the Marshal by its express terms is to indemnify not the Marshal, 
but the appellant "from all damages, costs and charges" incurred by 
appellant "by reason of levying the writ." 


Appellant contends he is as a matter of law entitled to judgment 
for $6,000, on the bond held by the U.S. Marshal, subject to proof as to 
the amount of execution. The bond was prepared by the surety and 
should be construed most unfavorably against the surety in the event it 
is susceptible to any other construction. U.S. for the Use of D.C. v. 
Bayly, 39 App. D.C. 105, 41 LRA NS 422. 


Vi. A Breach of the Condition of the Bond Entitled 
Appellant to Judgment in the Full Penal Sum of 
the Bonds. 


The contract provides the amount of the penalty of the bond and 
the surety is bound by the express terms of its contract. 


The judgment to which the obligee is entitled is governed by the 


common law of Maryland which forms the basis for the common law of 
the District of Columbia. The Maryland Constitution - adopted the 
common law of England as it existed July 4, 1776. Title 49-301 D.C. 
Code, adopted the common law of Maryland and England and all British 
statutes in force on Feb. 27, 1801. At common law, judgment on a bond 


was in the penal sum of the bond, for breach of condition. The Statutes 


of Ann=’ and William” permitted the common law courts to allow such 


judgments to be satisfied upon the payment of the amount of damages 
proved. Prior to the enactment of these Statutes, obligors were required 
to petition the Court of Equity for relief of liability in excess of the actual 
damages. 


= Art. V, Declaration of Rights, 


24 
4 Anne - Ch 16 Sec. 13. 
25 , 
8 & 9 William III Ch 11 Sec. 8. 
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There is no dispute of fact that neither costs nor any part of 
damages claimed have been paid. The conditions of both bonds have been 
breached. Judgment should therefore be entered for the full penalty of 
both ae namely $14, 400 - subject to execution in the amount of 


damages ° | 
| 


In United States v. New Amsterdam Casualty Co. (1 CCA), 41 
Fed 2nd 917, a suit on a statutory bond under the Tariff Act, the Court 
held that the obligee was upon breach of condition of the bond entitled to 
the full penalty of the bond, that if the penalty and damages are not iden- 
tical that the burden of proving a discharge or reduction is upon the 
surety,citing 2 Sutherland, Damages (4th Ed.) sec. 438. 


CONCLUSION 
The Trial Court based its authority for certifying this case to 
The Municipal Court on a point of law rather than on the facts. 
| 


The Court relied on the case of Lee v. Dunbar, 37 A (2) 178 
(Mun. Ct. App. for D.C.). At page 179, that Court pointed out that the 
case had no application to actions on attachment bonds. It stated: 

"Nor does the question involved here extend to actions 

of trespass against the levying officer for an excess of 

authority or to a statutory liability imposed as a condition 

of resort to the particular remedy, as in attachment cases, 

where a bond for payment of actual damages is required." 

The Trial Court also cited the case of Byrne v. ‘Frank Cunningham 
Stores, 89 F. Supp. 489. That case involved attachment of property of 
a person not a party to the action. It therefore is not applicable. In 
that case, however, the court allowed damages to be recovered for loss 
of property even though it required a remitter of the amount assessed by 
the jury as punitive damages because there had been no proof of malice. 


26 
Maulsby v. Taylor, Md. 236; Gott v. Bamard, 44 Md. 319; Bieber v. Gans, 24 App. D.C. 517; 
New Home Machinery v. Seago, 128N. C. 158, 38S.E. 805. | 
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In addition to these cases the trial judge cited Am. Jur. 5 
Attachments, Sec. 984. While Section 984 has some discussion of 
this question, it is expressly pointed out in the subsequent Section 985, 
that in those jurisdictions where it is required to prove malice and 
want of probable cause to recover at common law, statutes similar 
to Title 16-301 of the D.C. Code have modified such requirements, 
so that these elements no longer have to be proved to maintain an 
action for wrongfully suing out an attachment. 


The Trial Court's interpretation of the applicable law is therefore 
without precedent and contrary to the weight of authority. Appellant 
. seeks a reversal of the Trial Court's order entered August 23, 1957, 
with instruction to the Trial Court as to the law applicable and 
governing the instant case, awarding costs of this appeal to appellant, 
- together with reasonable attorney fee therefor, the amount of which 
to be determined by the Trial Court. 


Respectfully submitted, 


DAVID I. ABSE 
and 
JAMES I. HEINZ 
Attorneys for Appellant 


1001 Pennsylvania Bldg. 


Washington, D. C. 
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JOINT APPENDIX 


[Filed February 5, 1957] : 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ARCHIE BRADSHER DAVIS 
2607 S. 27th Road 
Arlington, Virginia, 


Plaintiff 
vs. 


ANNETTE STEIN 

2025 Eye Street, N. W. | 
Washington, D. C. Civil No. 268-57 
Peerless Insurance Company 
744 Jackson Place, N. W. 
Washington, D. C. 


Serve: Superintendent of Insurance 
Department of Insurance 
District of Columbia Government 


HARRY M. HULL, Clerk 
U. S. District Court for D. C. 


CARLTON G. BEALL, 

United States Marshal 

U. S. District Court for the 
District of Columbia, 


Defendants. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


COMPLAINT 
(Damages for Wrongful Attachment) ! 
1. The plaintiff is an adult citizen of the United States and is a 
resident of Arlington, Virginia, doing business in the District of 
Columbia as Whiteway Tours. The plaintiff is engaged in the sight- 


seeing business and is operating under a Certificate of Convenience 





issued to him by the Interstate Commerce Commission. 
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2. (a) Defendant, Annette Stein, is an adult citizen of the United 
States and is believed to be resident in the District of Columbia. She 
_ was plaintiff in Civil Action No. 2869-56 in this Court. 

(b) Defendant, Peerless Insurance Company is authorized to 

; do insurance and bonding business in the District of Columbia. Peerless 
is an approved surety and is authorized to act as surety on bonds filed 
with this Court. Said company is surety on attachment bonds filed in 
Civil No. 2869-56 to indemnify the Clerk and United States Marshal of 
this Court. 

(c) Harry M. Hull is sued as Clerk of this Court, who issued, 
under the provision of Title 16-301, D.C. Code (1951), the Writ of 
Attachment in Civil No. 2869-56. 

(d) Carlton M. Beall is the United States Marshal for the 
District of Columbia, who wrongfully seized the chattels of the plaintiff 
in Civil No. 2869-56 of this Court, as more fully related below. 

3. This Court has jurisdiction over the subject suit the amount 
in controversy exceeding $3,000.00 exclusive of costs and interest and 
there being diversity of citizenship between the plaintiff and parties 
defendant. 

4. On July 10, 1956, defendant, Annette Stein, filed suit in this 
Court, Civil No. 2869-56, against Archie Bradsher Davis, plaintiff in 
this suit, for monies alleged to be due and owing under a certain pro- 
missory note. Simultaneously therewith, said Annette Stein, as prin- 
cipal, with defendant, Peerless Insurance Company, as surety, filed 
attachment bonds with the Clerk of this Court in accordance with appli- 
cable statute, and caused to be issued by the Clerk, defendant Harry M. 
Hull, a Writ of Attachment before Judgment which was laid in the hands 
of the United States Marshal, defendant Carlton M. Beall. Defendant 
Beall, acting through his authorized deputy or deputies, seized and took 
into his possession valuable chattels belonging to the defendant and used 
by the defendant in his sightseeing business, to wit: one 33-passenger 


sightseeing bus and one Cadillac limousine. 














A-3 

5. On January 7, 1957, Civil Action No. 2869- 56 came on for 
hearing without jury and the Court on January 10, 1957, entered judg- 
ment in favor of Archie Bradsher Davis, the defendant, (the plaintiff 
in this cause), ordered the Writ of Attachment before judgment to be 
dissolved and taxed costs against said Annette Stein, defendant, herein. 

6. That the condition of said bonds filed with the Court in Civil 
No. 2869-56 under the provision of Title 16-301 is to make good to said 
Archie Bradsher Davis, all costs and damages sustained by him by 





reason of the wrongful suing out of the aforesaid Writ of Attachment 
before Judgment. | 

7. Yet, nevertheless, although demand was sie upon the 
defendant, Peerless Insurance Company, and an itemized list of damages 
sustained by the plaintiff, Davis, was furnished the said surety, said 
Defendant refused and fails and still refuses and fails to admit liability 
or any part thereof. : 

8. Defendant Beall forthwith upon receipt of a verified copy of 
the judgment in Civil No. 2869-56 caused the release of plaintiff's 
chattels; said equipment when seized by the Defendant Beall were in good 
state of repair and in good operating condition. However, said sightsee- 
ing bus and Cadillac limousine were stored in so careless and negligent 
manner that the equipment cannot be used in the condition in which re- 
leased. Plaintiff Davis will have.to restore the said equipment to the 
condition as when seized before same can be used or driven. The cost 
of reconditioning said equipment is estimated at $900. 00. 

Wherefore, plaintiff demands judgment against the defendants 
jointly and severally in the full sum of $15, 000. 00, together with costs 
and attorneys fees. 


David I. Abse' and James L Heinz 
Attorneys for Plaintiff | 


By /s/ DavidI. Abse' : 
1001 Pennsylvania Building 
Washington 4, D. C.. 
REpublic 7-2008 ; 


42 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
[Filed Jan. 14, 1957] 


ANNETTE H. STEIN, ) 
Plaintiff ) 

v. , ) Civil Action No. 2869-56 
ARCHIE BRADSHER DAVIS, ) 
Defendant. ) 
JUDGMENT 


This cause having come on for hearing without a jury on January 
7, 1957, and after this cause was heard, the Court having made Findings 
of Fact and Conclusions of Law filed herein, does on this 10th day of 
January, 1957, enter the following 
ORDER AND JUDGMENT: 

1. The Complaint is dismissed with prejudice. 

2. The promissory note made payable to and held by Plaintiff, 
drawn by Defendant, dated April 9, 1954, in the principal sum of 
$5,000.00 be and is hereby declared void and unenforceable. 

3. Plaintiff shall forthwith file said note with the Clerk of this 
Court to be made a part of the Court record of this proceeding. 

4. The Counter-Claim of Defendant entitled ''Cross-Claim" is 
hereby dismissed, without prejudice to the Defendant to bring suit on 
the bond filed of record in this cause prior to issuance of the attachment 
before judgment. 

5. The attachment of Defendant's chattels, to-wit, a sight-seeing 
bus and Cadillac limousine, is hereby dissolved and the U.S. Marshal 
shall forthwith cause the said chattels to be released and returned to the 
Defendant. 

6. Costs are taxed against the Plaintiff. 


/s/ Alexander Holtzoff 
Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed Feb. 25, 1957] 


ARCHIE BRADSHER DAVIS 

2607 S. 27th Road 

Arlington, Virginia , 
Plaintiff , 


| 
| 


v. Civil No. 268-57 
ANNETTE STEIN | 
2025 Eye Street, N.W. 


Washington, D.C. 


PEERLESS INSURANCE COMPANY 
744 Jackson Place, N.W. 
Washington, D.C. 


HARRY M. HULL, CLERK 
U.S. District Court for D.C. 


CARLTON G. BEALL 
United States Marshal 
U.S. District Court for the 
District of Columbia, 
Defendants. 


me me a ee a ee ee ee ee ee ee ee ee ee ee ee ee ee ee 


ANSWER OF DEFENDANT PEERLESS INSURANCE . COMPANY 
FIRST DEFENSE 
Plaintiff fails to state a claim upon which vats can be granted. 
SECOND DEFENSE : 
And for further answer to the Complaint herein, this Defendant says: 
1. That it admits the allegations of Paragraphs 1, 2(a), 2(b) and 2(c). 
2. Answering Paragraph 2(d) of said Complaint, the Defendant 
admits that Carlton G. Beall is the United States Marshal for the District 
of Columbia, but denies the remaining allegations of Paragraph 2(d) of 
said Complaint. | 
3. Answering Paragraph 3 of said Complaint, the Defendant denies 
that this Court has jurisdiction over the subject of the suit for the reason 
that the value of the matter in controversy, exclusive of interest and 
costs, does not exceed $3,000. | 
4. Answering Paragraph 4 of said Complaint, Defendant admits 
the allegations contained in said Paragraph, except that it denies that this 
Defendant caused the Writ of Attachment Before Judgment referred to 
therein to be issued as alleged in Paragraph 4 of said Complaint. 
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5. Answering Paragraph 5 of said Complaint, Defendant admits 
the allegations contained in said Paragraph, except that it says that 
the Court ordered the Complaint mentioned in said Paragraph to be 
dismissed with prejudice. 

6. Answering Paragraph 6 of said Complaint, this Defendant ad- 
mits the allegations of Paragraph 6 of said Complaint, except that it says 
that only one bond was filed in Civil Action No. 2869-56 under the pro- 
visions of Title 16-301, District of Columbia Code. 

7. Answering Paragraph 7 of said Complaint, Defendant admits the 
allegations of said paragraph, but denies that is is liable to Plaintiff herein. 

8. Answering Paragraph 8 of said Complaint, this Defendant ad- 
mits that the Defendant Beall released the Plaintiff's chattels as alleged, 
but denies the remaining allegations of said paragraph. 

WHEREFORE, Defendant Peerless Insurance Company, having 
answered, prays: 

1. That the Complaint filed herein be dismissed. 

2. That the Plaintiff take nothing by reason of its Complaint. 


/s/ Alexander M. Heron 


/s/ John A. Curtiss 


707 Munsey Building 
Washington 4, D.C. 


Attorneys for Defendant, 
Peerless Insurance Co. 


[CERTIFICATE OF SERVICE] 


/s/ John A. Curtiss 
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[ Filed April 5, 1957] 


ANSWER 


Comes now the Defendant Carlton G. Beall, the United States 
Marshal, by his attorney, the United States Attorney, and for answer 
to the complaint filed herein states as follows: | 

First Defense | 

The complaint fails to state a claim upon which relief may be 
granted against the Defendant Beall in either his individual or official 
capacity. | 


Second Defense 


Answering the corresponding paragraphs of the complaint, 
Defendant Beall states as follows: i 

1, 2(a), 2(b) and 2(c). Admitted, except that, in reference to 
2(c), Defendant Beall avers that Harry Hull is no longer a defendant in 
this suit, the Court having dismissed the complaint as to him on 
March 20, 1957. : 

2(d). Defendant Beall admits that he is the United States 
Marshal for the District of Columbia but denies the remaining 
allegations of 2(d). ! 

3. This paragraph contains conclusions of law to which 
Defendant Beall is not required to plead. : 

4and5. Admitted. | 

_ 6. This paragraph contains conclusions of law to which 
Defendant Beall is not required to plead; but, if answer be required 


they are denied. 7 
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7. Defendant Beall does not have information or knowledge 
sufficient to form a belief as to the truth or falsity of the allegations in 
paragraph 7. 

| 8. Defendant Beall admits that upon a receipt of the verified 
copies of the judgment in Civil Action No. 2869-56, he caused the re- 
lease of the plaintiff's chattels. The remaining allegations of this para- 
graph are denied. 
Third Defense 

Defendant Beall alleges that each action which he performed in 
his official capacity with reference to the plaintiff and his chattels, was 
performed in accordance with applicable statutes, custom and policy, 
and that any exercise of judgment on his part, in relation thereto, was 
reasonable and legally correct. 

WHE REFORE, Defendant Beall demands judgment, together with 
the costs of this suit. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ Joseph M. F. Ryan, Jr. 
Assistant United States Attorney 


[CERTIFICATE OF SERVICE] 


[Filed April 11, 1957] 
THIRD-PARTY COMPLAINT | 

Comes now the defendant and third-party plaintiff Carlton G. 
Beall, United States Marshal, by his attorney, the United States 
Attorney, and states as follows: 

I 

By order dated March 13, 1957, this Court authorized service of 
a third-party complaint herein against Call Carl, Inc., the third-party 
defendant. 





i 
: 
} 
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Yi : 

The defendant and third-party plaintiff Carlton G. Beall alleges 
that, pursuant to an authorized writ of this Court in Civil Action No. 
2869-56, he caused the attachment of two vehicles belonging to the plain- 
tiff. One of these vehicles, a Reo sightseeing bus, was attached on July 
11, 1956, and the other vehicle, a Cadillac limousine, | was attached on 
July 13, 1956. : 

iil 

According to custom and policy of the office, inquiry was made of 
various garages in the city which could accommodate these vehicles. 
Pursuant to these inquiries, arrangements were made with the third- 
party defendant Call Carl, Inc., for the storage of the two vehicles. 
Pursuant to these arrangements, the two vehicles were towed to premises 
operated by Call Carl, Inc., and were thereupon stowed until January 15, 
1957. The towing and storage was performed by Call Carl, Inc. 

IV ! 

An appraisal of the two vehicles was made by Adam A. Weschler 

and Son, auctioneers. : 
Vv | 

The defendant and third-party plaintiff Beall alleges that he exer- 
cised reasonable care in the selection of a place of storage. Moreover, 
the third-party plaintiff alleges that the vehicles were returned in the 
same State in which they were received except in so far as the normal 
wear and tear occasioned by the passage of time and the elements would 
produce. | 
VI : 

In the basic complaint, paragraph 8, it is alleged by plaintiff that 


defendant and third-party plaintiff Beall stored the vehicles carelessly 
and negligently in such a manner that they were damaged. Defendant and 
third-party plaintiff Beall alleges that if there was any damage to the two 
vehicles besides the normal wear and tear above mentioned, he, the third- 
party plaintiff Beall, should be indemnified by Call Carl, Inc., who was 
the bailee for hire of the two vehicles and owed a corresponding duty of 

| 
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reasonable care in consideration of the bailment. 

WHEREFORE, defendant and third-party plaintiff Beall demands 
judgment against Call Carl, Inc., for any and all sums of which he, the 
third-party plaintiff Beall, might be adjudged liable to the plaintiff herein 
growing out of the storage of the two vehicles belonging to plaintiff. 


/s/ Oliver Gasch 
United States Att orney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ Joseph M. F. Ryan, Jr. 
Assistant United States Attorney 


[Filed May 2, 1957] 
ANSWER TO THIRD-PARTY COMPLAINT 

Comes now the Third-Party Defendant, Call Carl, Inc., by its 
attorneys, and for answer to the Third-party Complaint filed against it 
by the Third-Party Plaintiff, Carlton G. Beall, states as follows: 

1. For answer to paragraphs I and II of the Third-Party Com- 
plaint, the Third-Party Defendant states that it is without information or 
belief with respect thereto, and in so far as the allegations contained there- 
in are material, strict proof thereof is demanded. 

2. For answer to paragraph number III of the Third-Party Com- 
plaint, the Third-Party Defendant admits that a bus and a Cadillac auto- 
mobile were stored by it for a period beginning on or about July 13, 1956 
until a date on or about January 15, 1957 under an arrangement made 
with the Third-Party Plaintiff. 

3. The Third-Party Defendant admits the allegations of paragraphs 
IV and V of the Third-Party Complaint. 

4. For answer to paragraph VI of the Third-Party Complaint, the 
Third-Party Defendant denies that it was to any extent negligent or care- 
less in connection with the storage of the aforementioned bus or auto- 
mobile, denies that it was careless or negligent or failed in any regard to 
perform any duty owed by it to the Third-Party Plaintiff in connection 


a 
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with the storage of said vehicles, or in any other respect. The Third- 
Party Defendant denies that it should indemnify the Third-Party Plaintiff 
or that it is otherwise, to any extent, liable to the Third-Party Plaintiff. 

5. The Third-Party Defendant denies all allegations of the Third- 
Party Complaint not otherwise admitted or expressly answered. 
WHEREFORE, the Third-Party Defendant, Call Carl, Inc., prays 
that the Complaint filed against it be dismissed, with costs. 
WILKES & ARTIS | 


By /s/ Harvey H. Holland, Jr. 
200 Tower Building 
Washington 5, D. C. 
Attorneys for Third-Party Defendant, 
Call Carl, Inc. 


[CERTIFICATE OF SERVICE] 


[Filed Mar. 4, 1957] 


MOTION FOR SUMMARY JUDGMENT 

The plaintiff, by his attorneys, respectfully moves this Court for 
a summary judgment against the Defendant, Peerless Insurance Com- 
pany, adjudicating the said Defendant surety liable unto the Plaintiff for 
damages sustained by the Plaintiff from the wrongful suing out of the 
Attachment before Judgment and for the wrongful attachment made by the 
U. S. Marshal in the case of Stein vs. Davis, Civil No: 2869-56, of this 
Court. In support of this Motion the Plaintiff shows the Court as follows: 

FACTS: Stein sued Davis in this Court, Civil No. 2869-56, for 
money alleged to be due her on a promissory note. Davis is a resident 


of Virginia, doing a sight-seeing business in Washington under Interstate 
Commerce Commission franchise. With the filing of the suit, Stein re- 
quested the Clerk of this Court to issue a Writ of Attachment before 
Judgment and filed with the Clerk an affidavit, sworn to by her, together 
with a bond, a true copy of which is attached hereto and made a part 
hereof as Exhibit "A", executed by herself as principal and the Defendant, 
Peerless Insurance Company, as approved surety in the sum of $8, 400. 00, 
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"conditioned to make good to defendant (Davis) all costs and damages he 
(Davis) may sustain by reason of the wrongful suing out of the said 
attachment", all in accordance with Title 16-301, D.C. Code. 

The Clerk issued the writ and Stein laid it in the hands of the U.S. 
Marshal. At the time the writ was laid in the hands of the U.S. Marshal 
with instructions to proceed with the attachment, a bond with Stein as 
principal and Defendant, Peerless, as surety, was filed with the U. S. 





Marshal conditioned as follows: 

'* * that if the said ANNETTE H. STEIN and PEERLESS i 

INSURANCE COMPANY shall well and truly indemnify, repay, \ 

protect, and save harmless the said ARCHIE BRADSHEAR 

DAVIS T/A WHITEWAY TOURS and WHITEWAY SIGHTSEEING it 

TOURS, his heirs, executors, and administrators, from all 

damages, costs, and charges which may be recovered against 

him, the said ARCHIE. BRADSHEAR DAVIS, T/A WHITEWAY 

TOURS AND WHITEWAY SIGHTSEEING TOURS, his heirs, 

executors, or administrators, by reason of levying the writ 

aforesaid, and in consequence of the seizure, sale and dis- 
position of said goods and chattels to satisfy said writ, and also 
the cost of whatever counsel fees the said ARCHIE BRADSHEAR 

DAVIS, T/A WHITEWAY TOURS and WHITEWAY SIGHTSEEING 

TOURS, may pay in defense of said levy, then this obligation to 

be void, otherwise to be and remain in full force and virtue." 
A true copy of the Marshal's bond is attached hereto and made a part 
hereof as Exhibit "B". 

In accordance with Stein's instructions the U.S. Marshal seized 
and took into custody one sight-seeing bus and one Cadillac limousine 
belonging to and being used by Davis in his business. 

The case, after being advanced for trial upon motion of Davis, 
was tried without jury on January 7, 1957; on January 10, 1957, the 
Court filed Findings of Fact and Conclusions of Law, and in accordance 
therewith entered judgment in favor of Davis on the promissory note, 
dissolved the Attachments of Davis’ sight-seeing bus and Cadillac 
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11 limousine, and ordered the U.S.. Mérshaltoforthwith oo the seized 
chattels and return them to Davis. 

. A copy of the judgment of January 10, 1957, in Civil No. 2869-56 
was served upon the Surety, Peerless Insurance Co., defendant herein, 
and thereupon, at the request of Defendant, Peerless, to-wit, on January 
25, 1957, an itemized list of damages was furnished the said surety. 
Neither Stein nor Peerless has made good to Plaintiff Davis any part of 
the costs or damages sustained by Davis by reason of the wrongful attach- 
ment. 

Discussions by Plaintiff's counsel with counsel * the surety led 
to the filing of the instant suit when the surety denied liability on the bonds 
it had written for Davis' protection. : 

Defendant Peerless, in its Answer filed in this cause, attempts to 
create issues of fact when in truth none exist as to liability. 

The Plaintiff respectfully refers the Court to the Exhibits attached 
hereto and made a part hereof, as well as to the jacket entries, Findings 
of Fact, Conclusions of Law and Judgment entered in Civil No. 2869-56 
of this Court, and for such further reasons as may be advanced and argued 
at the hearing of this motion. | 


DAVID I. ABSE and 

JAMES I. HEINZ | 

Attorneys for Plaintiff 

By /s/ DavidI. Abse 
1001 Pennsylvania Building 
Washington, D. C. 


16 Bond in Attachment ~ [Filed Mar. 4, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EXHIBIT A 
ANNETTE H. STEIN | 
2025 Eye Street, N. W. | 
Washington, D. C. Plaintiff Civil Action No. 2869-56 
as 


vs. 
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ARCHIE BRADSHEAR DAVIS 

T/A WHITEWAY TOURS AND WHITEWAY SIGHT- 
SEEING TOURS 

2607 South 27th Rd. 

Arlington, Virginia Defendant. 


Know all men by these presents, That we, ANNETTE H. STEIN, 
as principal, and PEERLESS INSURANCE COMPANY, as Surety, are 
held and firmly bound unto the above-named ARCHIE BRADSHEAR 
DAVIS, T/A WHITEWAY TOURS AND WHITEWAY SIGHTSEEING TOURS 
in the full sum of EIGHTY FOUR HUNDRED DOLLARS ($8400. 00) to be 
paid to the said ARCHIE BRADSHEAR DAVIS, T/A WHITEWAY TOURS 
and WHITEWAY SIGHTSEEING TOURS, his executors, administrators, 
successors, or assigns. To which payment well and truly to be made, 
we bind ourselves, and each of us, jointly and severally, and our and 
each of our heirs, executors, administrators, successors, and assigns, 
firmly by these presents. Sealed with our seals, and dated this 10th day 
of July, in the year of our Lord one thousand nine hundred and fity-six. 

WHEREAS, The above-named ANNETTE H. STEIN and PEERLESS 


INSURANCE COMPANY has sued out a Writ of Attachment against the 
lands and tenements, goods, chattels, and credits of the said defendant 


found in the District of Columbia. 

NOW, Therefore, the condition of this obligation is such, That 
if the above-named ANNETTE H. STEIN and PEERLESS INSURANCE 
COMPANY shall make good to the said defendant all costs and damages 
which he may sustain by reason of the wrongful suing out of said Attach- 
ment, then this obligation shall be void; otherwise the same shall be 
and remain in full force and virtue. 

Sealed and delivered in the presence of 

/s/ ANNETTE H. STEIN [Seal] 
/s/ PEERLESS INSURANCE CO. _ [Seal] 
/s/ By /s/ EUGENE F. DUNNE’ [Seal] 

Attorney in Fact [Seal] 


Surety approved the 10th day of July, 1956 Harry M. Hull, Clerk 


By /s/ ROBERT C. HENRY 
Deputy Clerk 
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[Filed Mar. 4, 1957] 
EXHIBIT B 

KNOW ALL MEN BY THESE PRESENTS, That we ANNETTE H. 
STEIN and PEERLESS INSURANCE COMPANY are held and firmly bound 
unto CARLTON G. BEALL United States Marshal for the District of 
Columbia in the sum of SIX THOUSAND ($6,000.00) dollars, his executors, 
administrators, or assigns; to which payment, well and truly to be made, 
we bind ourselves and ezch of us, our and each of our heirs, executors, 
and administrators, firmly by these presents. Sealed with our seals and 
dated this 10th day of July in the year of our Lord one thousand nine 
hundred and fifty-six. 

WHEREAS, a certain writ of Attachment, No. CA 2869-56, hath 
issued out of the Clerk's office of the United States District Court for the 
District of Columbia, in said court against ARCHIE BRADSHEAR DAVIS, 
T/A WHITEWAY TOURS and WHITEWAY SIGHTSEEING TOURS, at the 
suit of ANNETTE H. STEIN which said writ has been placed in the hands 
of the said CARLTON G. BEALL United States Marshal as aforesaid, who 
has received directions from the plaintiff, by his attorney, to levy the 
same on certain goods and chattels claimed to be the property of the said 
ARCHIE BRADSHEAR DAVIS, T/A WHITEWAY TOURS and WHITEWAY 
SIGHTSEEING TOURS 

AND WHEREAS, the said United States Marshal is in doubt as to 
the ownership of the property upon which he is thus directed to levy: 

NOW THE CONDITION OF THE ABOVE OBLIGATION IS SUCH, 
that if the said ANNETTE H. STEIN and PEERLESS INSURANCE COM- 
PANY shall well and truly indemnify, repay, protect, and save harmless 
the said ARCHIE BRADSHEAR DAVIS, T/A WHITEWAY TOURS and 
WHITEWAY SIGHTSEEING TOURS, his heirs, executors, and adminis- 
trators, from all damages, costs, and charges which may be recovered 
against him, the said ARCHIE BRADSHEAR DAVIS, T/A WHITEWAY 
TOURS and WHITEWAY SIGHTSEEING TOURS, his heirs, executors or 
administrators, by reason of levying the writ of aforesaid, and in con- 
sequence of the seizure, sale and disposition of said goods énd chattels 
to satisfy said writ, and also the cost of whatever counsel fees the said 
ARCHIE BRADSHEAR DAVIS, T/A WHITEWAY TOURS and WHITEWAY 
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SIGHTSEEING TOURS may pay in defense of said levy, then this obli- 
gation to be void, otherwise to be and remain in full force and virtue. 


/s/ ANNETTE H. STEIN [Seal] 
/s/ PEERLESS INSURANCE CO. __[Seal] 


By /s/ EUGENE F. DUNNE [Seal ] 


Attorney in Fact [Seal] 


18 [Filed March 28, 1957] 


MEMORANDUM 

Motion of plaintiff for summary judgment denied. 

There is no remedy by statute for wrongful attachment in the 
District of Columbia so, therefore, as a consequence the plaintiff must 
have resort to his remedy, if he has such, to that which prevails at 
common law. At common law it was necessary that a plaintiff, in order 
"to recover compensatory or punitive damages in an action against an 
attached creditor in such a case, must show malice and want of probable 


Lu True, in the event the plaintiff does recover on the merits, 


cause." 
-bond is posted to indemnify the defendant for all costs and damages by 
reason of the wrongful suing out of the attachment. (Code 1951, 16-301.) 
But it must be shown that the attachment was wrongful, and that is a 
mixed question of fact and law. Motion for summary judgment denied. 


/s/ Matthew F. McGuire 
March 28, 1957 United States District Court 


1/ See generally Lee v. Dunbar, 37 A. 2d 178 at 179; Am.Jur. Vol. 5, 
Sec. 984, Note 18, p. 189. See also, Byrne v. Frank Cunningham 
Stores, 89 F. Supp. 


21 [Filed April 5, 1957] 
ORDER OVERRULING MOTION FOR SUMMARY JUDGMENT 


This cause came on to be heard at this term of Court upon the 
plaintiff's motion for summary judgment, together with all the pleadings 
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and affidavits in support of and in opposition to said motion, and after 
hearing argument of counsel for the respective parties, and the Court 
having interrogated said counsel thereupon, upon consideration thereof, 
and upon consideration of the points and authorities submitted by both 
counsel, and on the grounds set forth in the Memorandum of the Court 
filed herein on March 28, 1957, it is by the Court, this oth day of 
April, 1957, adjudged as follows: 

That the plaintiff's motion for summary judgment filed herein be, 
and the same is hereby denied. | 


/s/ Matthew F. McGuire 
Judge ! 


No objection as to form: 
/s/ David I. Abse' 


Attorney for Plaintiff 


[Filed August 23, 1957] 
ORDER CERTIFYING CAUSE TO MUNICIPAL COURT 
At the time the Motion of Defendant Peerless Insurance Company 
for the Production and Inspection of Documents under Rule 34 came on 
for hearing by the Court on June 7, 1957, it appearing to the Court that 
the Plaintiff's action will not justify a judgment in excess of $3,000. for 
the reasons stated in the Court's memorandum opinion of March 28, 1957 
filed herein and made a part hereof, and that this cause should, therefore, 
be certified to the Municipal Court for trial, after Defendant Peerless 
Insurance Co. has inspected the documents ordered to be produced, as 
more fully set forth in the Order of Court dated June 11, 1957, and the 
Court being advised that the Order of June 11, 1957 has been complied 
with, and that discovery and inspection has been made in accordance 
therewith, : 
Now therefore, it is by the Court, on its own motion, this 22nd 
day of August, 1957, 
ORDERED: That this cause be and the same hereby is certified 
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to the Municipal Court for the District of Columbia for trial. 


/s/ Matthew F. McGuire 
Judge 


Seen: 
/s/ David lL. Abse’ 
Attorney for Plaintiff 


/s/ John A. Curtiss 
Attorney for Defendant, Peerless Ins. Co. 


/s/ Harvey H. Holland, Jr. 
Attorney for Third-Party Defendant, 
Call Carl, Inc. 


/s/ Richard J. Snyder 
Asst. U.S. Attorney, Atty. for 
Defendant, Carlton G. Beall 


29 [ Filed 8/30/57] 
; NOTICE OF APPEAL 
Notice is hereby given this 30th day of August, 1957, that the 
Plaintiff hereby appeals to the United States Court of Appeals for the 
District of Columbia from the Order of this Court entered on the 23rd 
day of August, 1957, certifying this cause to the Municipal Court of the 
District of Columbia for trial. 


DAVID I. ABSE and JAMES I. HEINZ 
Attorneys for Plaintiff 


By: /s/ David I Abse' 


37 [Filed July 10, 1956] 
Annette H. Stein | 
2025 Eye Street, N. W., 
Washington, D. C. 
Plaintiff 


vs. 


Civil Action No. 2869-56 


Archie Bradshear Davis, t/a 
Whiteways Tours and 
Whiteway Sightseeing Tours, 
2607 South 27th Road, 
Arlington, Virginia. 


me ee ee Ne ee ee Nee Nee ee ee ee ee” ee” 


Defendant. 


COMPLAINT FOR MONEY DUE ON NOTE | 

1. The jurisdiction of this Court is ices upon the fact that 
the amount involved is more than $3, 000. 00. 

2. That the plaintiff, Annette H. Stein, is an adult citizen of the 
United States and a residentof the District of Columbia and the defendant, 
Archie Bradshear Davis, is also an adult citizen of the United States and 
resides at 2607 27th Road, South, Arlington, Virginia. 

3. That on April 9, 1954, the defendant, Archie Bradshear Davis, 
was indebted to the plaintiff in the amount of $5, 000.00, and as evidence 
of said indebtedness he did, on the aforesaid date, execute and deliver 
to plaintiff his installment note in the amount of $5,000.00 payable, with- 
out interest, in installments of $1, 000.00; each, beginning for the first 
payment on the first day of January, 1955, and a like payment of $1, 000.00 
on the first day of each and every January thereafter until the principal 
sum had been fully paid with the provision, however, that in any year in 
which the said $1, 000. 00 installment was not paid on the first day of 
January, or within fifteen (15) days thereafter, for such year, the said 
payments shall be $100.00 per month or $1200. 00 for said year instead 
of $1,000.00, and with the further provision that if default be made on 
the part of the maker in payment of any one of the aforesaid installments 
when and as Same became due and payable, then and in that event, the 
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whole of the unpaid balance of the unpaid principal sum shall, at the op- 
tion of the holder hereof, at once become due and payable. 

| 4. That on January 1, 1955, defendant made the initial payment 
of $1, 000. 00 to be applied in liquidation of the aforesaid nite, but he 
failed and refused to make further payments thereon. That the $1, 000. 00 
installment payment due on January 1, 1956, not having been paid within 
fifteen (15) days thereafter, defendant owed plaintiff for that payment the 
sum of $1200.00 and the unpaid balance due on said note in the amount of 
$3000.00, making a total unpaid balance due and owing to plaintiff by 
default in the amount of $4200.00, without interest, exclusive of all set- 
offs, counter claims and just grounds of defense. A copy of the aforesaid 
note is hereto attached, prayed to be read as a part hereof and marked 
Plaintiff's Exhibit "A". 

8. That-defendant owes to plaintiff the aforesaid unpaid balance 
due on the said note in the amount of $4200.00, without interest. 

WHEREFORE, plaintiff demands judgment against the defendant 

in the full sum of FORTY-TWO HUNDRED DOLLARS ($4200.00), with 
interest from the date of judgment, besides Court costs expended in these 


proceedings. 
/s/ Chas. Patton Henry 
ttorney for Plain 
900-20th Street, N.W., 
Washington, D. C. 


| [Filed July 10, 1956] 
AFFIDAVIT IN SUPPORT OF ATTACHMENT BEFORE JUDGMENT 
DISTRICT OF COLUMBIA, ss: 


Annette H. Stein, being first duly sworn according to law, de- 
poses and says that she is the plaintiff in the above captioned suit wherein 
Archie Bradshear Davis, t/a Whiteway Tours and Whiteway Sightseeing 
Tours, is named as the defendant, that as plaintiff, as aforesaid, she 
has personal knowledge of the facts and circumstances as hereinafter 
set forth, viz: | 





41 


A-21 | 

Affiant alleges that on April 9, 1954, defendant was indebted to 
her in the amount of $5,000.00, and as evidence of said indebtedness he 
did, on the aforesaid date, execute and deliver to plaintiff his install- 
ment note in the amount of $5000. 00, payable to plaintiff's order in annual 
installments of $1,000.00, each, the first of which became due and pay- 
able on the first day of January, 1955, and a like payment of $1, 000. 00 
on the first day of each succeeding year thereafter until the whole of said 
note, without interest, had been paid, with the provision that in any year 
in which the said $1, 000. 00 installment was not paid on the first day of 
January, or within fifteen (15) days thereafter, for such year, the said 
payments shall be $100.00 per month or $1200. 00 for said year instead 
of the said $1, 000.00 and with the further provision that upon default in 
the payment of any one of the aforesaid installments when and as the same 
became due and payable, then and that event, the whole of the unpaid 


principal balance should at the option of the holder hereof at once become 


due and payable, anything hereinbefore contained to the contrary notwith- 
standing. | 
Affiant further alleges that on January 1, 1955, defendant made 
the initial payment of $1, 000. 00 which was applied in liquidation of the 
aforesaid note, but he failed to make a like payment on January 1, 1956, 
nor did he pay the $200. 00 additional as provided in said note. That by 
reason of defendant's default in making the second installment payment 
of $1, 200.00, the whole of the unpaid principal balance in the amount of 
$4200.00 became due and payable to plaintiff by defendant; that defendant 
has not, nor has anyone for him paid the whole or any part of the afore- 
said unpaid balance of $4200.00 which is now long past due and justly 
owing to plaintiff by defendant exclusive of all set-offs, counter claims 
and just grounds of defense, besides Court costs expended in these pro- 
ceedings. | 
Plaintiff further alleges that the defendant, Archie Bradshear 
Davis, is a non-resident of the District of Columbia and does, in fact, 


. reside at 2607 South 27th Road, Arlington, Va. 
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WHEREFORE, plaintiff demands judgment against the defendant 
in the full sum of FORTY-TWO HUNDRED AND 00/100 DOLLARS 
($4200.00), with interest from the date of judgment besides Court costs 
expended in these proceedings. 
/s/ Annette H. Stein 
[JURAT | 


[Filed July 10, 1956] 
Formed copy | PLAINTIFF'S EXHIBIT "A" 


INSTALLMENT NOTE 
$5, 000. 00 Washington, D.C. April 9, 1954 


FOR VALUE RECEIVED, 'I promise to pay to the order of 
ANNETTE H. STEIN the sum of $5, 000. 00 without interest, said prin- 
cipal being payable in annual installments of $1, 000.00 each (with the 
privilege of making larger payments in any amount at any time). The 
first of said annual installments being payable on the 1st day of January, 
1955 and a like payment of $1, 000.00 on the 1st day of each and every 
J anuary thereafter until said principal sum is fully paid, provided, 
however, that in any year in which the said $1, 000.00 installment is 
not paid on the 1st day of January or within fifteen (15) days thereafter, 
for such year, the said payments shall be $100.00 a month or $1, 200.00 
for said year instead of the said $1, 000.00. 

And it is expressly agreed that if default be made in the payment 
of any one of the aforesaid installments when as the same shall become 
due and payable, then in that event the unpaid balance of the unpaid prin- 
cipal sum shall at the option of the holder hereof, at once become and be 
due and payable, anything hereinbefore contained to the contrary notwith- 
standing. 

| /s/ Archie B. Davis 


Address 2607 South 27th Road 
Arlington, Va. 
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SUPPLEMENT 


THE CONGRESSIONAL GLOBE 
[ April 2, 1866] 
[Page 1709] 
ed * * * * * 
DISTRICT SUPREME COURT. ! 
On motion of Mr. WADE, the Senate, as in Committee of the 
Whole, proceeded to consider the bill (S. No. 184) to define more clearly 
the jurisdiction and powers of the supreme court of the District of Colum- 
bia. | 
It provides that * * * * * | 
Writs of attachment and garnishments are to be issued by the 
clerk of the supreme court of the District, without any authority or 
warrant from any judge or justice, whenever the plaintiff, his agent, or 
attorney, shall file in the clerk's office, whether at the commencement 
or during the pendency of the suit, an affidavit, setting forth that the 
plaintiff has a just right to recover against the defendant what he claims 
in the declaration, and also stating either, first, that the defendant is a 
non-resident of the District; or, second, that the defendant evades the 
service of ordinary process by concealing himself or by withdrawing from 
the District temporarily; or, third, that he has removed or is about to 
remove some of his property from the District, so as to defeat just de- 
mands against him; and shall also file his (the plaintiff's) undertaking, 
with sufficient surety or sureties, to make good all costs and damages 
which the defendant may sustain by reason of the wrongful Suing out of the 
' attachment. The thing attached is not to be discharged from the custody 
of the officer seizing it until the defendant shall deliver, either to the 
officer or to the clerk, to be filed in the cause, his undertaking, with 
sufficient surety or sureties, to satisfy and pay the final judgment of the 
court against him; and.in case the defendant be found liable to the plain- 
tiff's claim, in whole or in part, the final judgment is to be that the plain- 
tiff recover against the defendant and his surety or sureties; and if the 
defendant fail to execute such undertaking, the court may sell the thing 
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attached whenever it is satisfied that it is the interest of the parties that 
it Should be sold before final judgment. 

The first amendment reported by the Committee on the District 
of Columbia was in section five, line six, after the word "affidavit” to 
insert "sup ported by the testimony of one or more witnesses, showing 
the grounds upon which he bases his affidavit, and also; "so that the 
clause will read: 

That writs of attachment and garnishments shall be issued by the 
clerk of the supreme court of the District, without any authority or 
warrant from any judge or justice, whenever the plaintiff, his agent or 
attorney, shall file in the clerk's office, whether at the commencement 
or during the pendency of the suit, an affidavit, supported by the testi- 
mony of one or more witnesses, showing the grounds upon which he 
bases his affidavit, and also setting forth that the plaintiff has a just 
right to recover against the defendant what he claims in the declaration, 
and also stating either, first, that the defendant is a non-resident of the 
District. 

The amendment was agreed to. 

5a * * * * * * 

I will say, while Iam up, that the other parts of this bill refer 
almost entirely to the practice of the court. There are no principles 
of law that are altered or changed by it except as to attachments. The 
process of foreign attachment, I believe, does not obtain, or is very de- 
fective in this District, and it is thought they ought to have it for the 
collection of debts and the expedition of business here. In almost every 
community in every State that I know of they have been under the neces- 
sity of having a law on that subject; and if the people want it here we 

‘think they are entitled to have it. The writ of attachment provided for 
in the bill is in the common form used in the States, for although they 
vary in their legislation on that subject do not vary very materially as 


_to the conditions on which a man may seize the property of his neighbor. 
It has to be regulated somewhat, and it is regulated in this bill as it is, 
I believe, in most of the States, but not in all of them. 


* ak * ae *x * 
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- 4 In relation to the authority to issue attachments, the Senate per- 
haps may not be so well satisfied that‘that ought to be granted. They 
have it now to a certain extent, for I suppose they are under the law of 
Maryland that existed at the time the District was ceded. They are 
governed by the laws of Maryland so far as they have not been changed 
by the laws of Congress, and by the Maryland law antecedent to the 
cession of the District the process of attachment existed; hut the sum- 
mary process of attachment which was given in Maryland by an act 
passed subsequent to the cession of the District it might perhaps be 
somewhat perilious to grant. This District is not like a State. Crowds 
of people come here every year only to remain a few days; they are here 
to-day, and gone to-morrow; and there is no knowing how the power of 
Summary attachment might not be abused. If a man happened to go away 
without paying : 
: 
[1710] | 
his tavern bill, the next thing he would hear would be, if he had any 
property here that it was attached, and if he lived at some distance -- 

MR. CLARK: Only where he goes away without paying. 

MR. JOHNSON: But he may go away having paid and then be 
charged with not having paid; such things have occurred. I will not 
make any presumption to embrace members of Congress, for they al- 
ways pay, and they go away without anything to attach [laughter] unless 
they happen to have houses here, as is the case with some. It may sub- 
ject people to a good deal of inconvenience. Ido not know (I have no ex- 
perience on the subject) that the absence of the power has been the cause 
of any material loss to the residents of the District; I submit, therefore, 
to the Senator that perhaps he had better consider the question whether 
that particular provision of the bill should not be so guarded as to pro- 
tect the citizen against improper proceedings of this kind. 

MR. WADE: I believe it is very well guarded. Whoever wishes 
to get out an attachment for the property of another person must file his 
own affidavit, and in addition to that must prove the facts by other inde- 


pendent testimony. This, I believe, is more a restriction on the issue of 
| 
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attachments than exists in most of the States. I think the bill in that 
particular is unusually well guarded. 

x x * x * ae 

MR. MORRILL: I wish to say a word upon the question of attach- 
ment which has been adverted to by the Senator from Maryland. It will 
be found that the bill is particularly guarded on that subject. The com- 
mittee had in view somewhat the method of proceeding in several of the 
States. What is the practice there, particularly in New England, has 
never obtained here, but it will be found on comparison that this bill is 
vastly more guarded than anything that obtains in any of the New England 
States. 


* * J * * bd 


[1711] 

MR. HENDERSON. I think all that the Senator from New York de- 
sires to accomplish can be accomplished by inserting in the eighteenth 
line of the fifth section, after the word "sureties," the words ''to be 
approved by the clerk;" so that it will read: 

And shall also file his [ the plaintiff's ] undertaking, with sufficient 
surety, or sureties, to be approved by the clerk, to make good all costs 
and damages which the defendant may sustain by reason of the wrong- 
ful suing out of the attachment. 

MR. WADE. There is no objection to that, though I suppose the 
section means exactly the same thing now. 

MR. HENDERSON. It does not require that there shall be an 
approval of the bond by any one, and I suppose the plaintiff would be 
left to file any sort of a bond that he in his own judgment and discretion 
might regard as good. However, as there is no objection to the amend- 
ment, I will say no more about it. 

MR. WADE. There is no objection to it at all. 

The amendment was agreed to. 

The bill was reported to the Senate as amended, and the amend- 


ments were concurred in. 
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MR. HENDERSON. I should like to ask the Senator who has 
charge of this bill whether an action can be brought upon the bond, in 
his judgment, under the bill, in case of a dissolution of the attachment; 
whether the question as to the mala fides of the plaintiff in prosecuting 
the suit is open in a suit upon the bond, and can be inquired into, or 
whether the failure of the plaintiff's suit is of itself sufficient to authorize 
a suit upon the attachment bond. i 

MR. WADE: I suppose it is not a question of good faith. If the 
writ was honestly sued out, and damage should accrue to the defendant 
in consequence of its not being well founded, I suppose that damages 
could be recovered against him whether he really intended an injury or 
not. I do not think it involves any question of bad faith. 

MR. JOHNSON. The bond is to indemnify against all cause of 
damage. 7 
MR. WADE. It is to indemnify the defendant in this proceeding 
if it is imprudently or incautiously taken out. It is to secure him at all 
events for any damage he may be put to in consequence of this proceed- 
ing, if he suffers any. That is my opinion about it. | 

The bill was ordered to be engrossed for a third reading, and was 
read the third time and passed. 


* * ak * * 
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| 
Appellee Beall, having adopted the brief of Appellee Peerless 
in support of his position, the following comments are intended to 


apply to both appellees. 


The misstatements of fact as to Civil Action No. 2869-57 in 
Peerless’ brief need not be answered because appellees are bound 
by the judgment (Bronson v. Schulten, 104 U.S. 410, 415; 26 L, Ed. 
797; Swofford v. Int'l. Mercantile, 73 U.S. App. D. c. 225, 113 F. 
(2) 179). 





2 


Appellees seek to cloud the real issue presented to this Court, 
namely that the district court remanded the case to the Municipal 
Court solely upon the ground that appellant has 


no remedy by statute for wrongful attachment in 
the District of Columbia, so therefore, as a 
consequence the Plaintiff must have resort to 
his remedy, if he has such, to that which pre- 
vails at common law. (Memorandum, March 28, 
1957, A-16). 


Appellant contends he is entitled to judgment against both 
appellees as a matter of law, for the simple reason that Peerless' 
‘principal on the bond did not, upon trial, prevail in the attachment 
suit. 


THE BARNARD CASE FOLLOWS THE ESTABLISHED 

LAW IN HOLDING THAT THE ORDER OF THE U.S. 

DISTRICT COURT INVOLVED HEREIN IS FINAL AND 
APPEALABLE. 


Appellees contend that removing a case to the Municipal Court 
causes no irreparable effect because upon trial after removal, judg- 
‘ment is not limited to the $3, 000 jurisdictional limit. The present 
situation is similar to a case having its origin in the federal courts 
and dismissed for want of jurisdictional amount, except that dis- 
-missal is saved by the provisions of Title 11-756 (D.C. Code) 
authorizing certification to the Municipal Court. 


Such certification has irreparable effect because plaintiff is 
denied the rights afforded under the Federal Rules of Civil Procedure; 
the right to register and enforce a judgment obtained in one district 

court by docketing same in another (28 USC 1963); to file an appeal 
from a final order of the district court directly with this Court, 
which otherwise would be discretionary only (Rule 1, Governing 
Appeals from Mun. Ct. of App.). Further, the Municipal Court 
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permits counsel to argue to the jury that the case was certified down 
because the district court was satisfied that plaintiff's claim could not 
exceed $3000. Thus, substantial rights are lost just as they are when 
a district court dismisses for want of jurisdictional amount. 


Appellees seek reconsideration of the Barnard vs. Schneider 
case, No. 13615, decided April 18, 1957, urging that the ruling is 
contrary to the opinion in U.S. v. Cefaratti, 91 U. S. App. D.C. 297; 
Cohen vs. Beneficial Loan Corp., 339 U.S. 684. Even if this Court 
concludes that certification to Municipal Court is not equivalent to 
dismissal under Title 11-756, D.C. Code, the merits of this appeal 
should be entertained under the Barnard case. | 


Appellees cite the Cefaratti and Ferro cases. In neither did 
the district court dismiss the complaints; jurisdiction was retained. 


In the Ferro case this Court did not consider as final an order 
refusing to enforce arbitration, when the defendant presented ques- 
tions concerning the validity of the contract which first had to be 
determined before arbitration could be ordered. The irreparable 
effect on the rights of the plaintiff were not shown because the case 
had not reached a point where irreparable effect would be suffered 
unless reviewed by this Court. | 


Appellees refer to footnote No. 9 of the Ferro case in support 
of their position that the order of the district court in the case at bar 
is not final and appealable. None of the cases cited by appellees in 
either this footnote or otherwise have a comparable factual situation 
where the court has divested itself of jurisdiction. In the cases cited 
in footnote No. 9, 232 F(2) at page 368, the trial court did not divest 
itself of jurisdiction, as was done by the trial court in the case at 
bar; appeals were entered on interlocutory orders, the proceedings 
in each of these cases not having been brought to a final determination. 
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‘The issue presented to the appellate courts was whether the orders 

were final and appealable. In those cases wherein the lower courts 
orders were final and appealable, the appellate courts found that the 
order would have irreparable effect on rights claimed in the trial of 


the case under the lower court's order. 


It appears from cases cited by appellees that the rationale, in 
determining whether an order is final and appealable, is whether the 
appellate court, in aid of the judicial process, considers such order 
appealed from, which if erroneous and not granted review, will have 
‘an adverse effect or result upon the ultimate and final decision and 

‘disposition of the merits of the case. The finality and appealability 
of an order seems to comprehend any situation presenting separable 
phases of litigation, whether they be the core or crux of the contro- 
versy between the parties, or other matters dependent for the neces- 
sity of their consideration and decision upon final and unqualified 
‘disposition of the crux of the dispute. Thus the case at bar meets 
the test of even those cases cited by appellees. The crux of the 
matter is appellant's statutory right to sue on the attachment bond, 
which right was denied by the district court. 


In the Cefaratti case the Government appealed an order sup- 
pressing evidence in a criminal case prior to trial. The evidence 
was essential for the Government to prosecute the case. This Court 
stated the purpose of the rule of finality would be furthered by con- 
sideration of the appeal. 


Appellees present no valid reason to re-examine the. Barnard 
case. The decision did not change the law of finality of an order and 
its appealability; it interpreted and applied the rule. Practical 
rather than technical construction shall govern the construction. 
Cohen v. Beneficial Ind. Loan Corp., 337 U.S. 541. 
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The "claim of rights" rule set forth in the Cefaratti case is met 
by the Barnard case and certainly by this appellant.’ The district 
court's-order requiring proof of malice and want of probable cause in 
a suit for breach of condition of an attachment bond becomes pre- 
cedent and affects the basis of appellant's case and perhaps the final 
results in addition to other rights lost by certification. Needless 
effort and costs in trial preparation and further appeal would be in- 
curred if this Court permits certification to Municipal Court. 


The question presented is apparently new and novel. The 
statute, enacted 1866, has not before been construed by this Court. 
Neither side has cited any District appeals case in support of its 
position. An interpretation of Title 16-301 is important not only to 
these and other litigants, but to the Clerk of the U.S. District Court 
and the U.S. Marshal. The mischief in the decision of the district 
court is to leave a successful attachment-defendant without remedy 
except under stringent limits of the common-law action of malicious 





prosecution. 


APPELLEES HAVE NOT FAIRLY QUOTED THE 
CONGRESSIONAL GLOBE AND THEIR BRIEFS 
CONTAIN OTHER INACCURACIES. : 


Counsel for appellant cannot understand how, upon a fair read- 


ing of the Congressional Globe, counsel for appellees contend that 
Senator Clark's statement quoted in page 19 of Peerless’ brief has 
reference to anything other than the law and practice of New Hampshire. 
To contend that the statement was intended to explain Title 16-301, 

D.C. Code, is at best a calculated inaccuracy. | 


Senator Clark's statement should be taken for exactly what it is, 
and that is a discussion of the practice of New Hampshire in 1866. 
After Senator Harris of New York had expressed apprehension over 
giving a clerk of the court authority to issue attachments without 
approval of a judge, Senator Clark sought to allay his fears by 


‘ 
| 
| 
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pointing out the method followed in New Hampshire. New Hampshire 
had no statutory bond provision as a condition in obtaining a writ of 
‘attachment before judgment. To clarify the record, the paragraph 
preceding and including the two paragraphs found in Peerless' brief 


are below quoted: 


Mr. CLARK. I think the apprehensions of the Senator from 
New York are in a great measure groundless. I think the ex- 
perience of the States where they have had writs of attachment 
shows that there is no well-grounded objection to the bill as it 
stands. In the State of New Hampshire, from time immemorial, 

- a man could go to an attorney of the court, sue out his writ, 
have it filled out for the purpose of attaching property, take 
it to the sheriff, and have the property attached to a reasona- 
ble amount to secure his debt, without asking the clerk, the 
judge, or anybody else, and such is the law now. No damage 
ever comes from it. 


Mr. HENDERSON. Has not the defendant the right to sue 
in case of damage to his property? 


Mr. CLARK. Not unless the plaintiff has done it unreason- 
ably, and for the purpose of injury and mischief. If he has 
done it in that way, for the purpose of oppressing:-the defen- 
dant, for injury and mischief, with malice, of course an 
action would lie; but if he has done it for the purpose of 
securing his debt, no action lies against him. There are 
various ways in which a defendant can relieve his property 
from attachment, as where the officer attaches a quantity 
of personal property, say a store of goods, and the defen- 
dant gets some responsible parties to say "We will take 
that property and be responsible," precisely the same as 
giving a bond. 


It is obvious that Senator Clark at no time sought nor did he 
explain the purposes of the legislation before the Senate. 


Various other inaccuracies are found in footnote 7, page 16, 
_ Peerless' brief, adopted by appellee Beall. Title 28-2403, D.C. 
- Code, does not relate to attachment bonds. (Tri-State Motor Corp. 
v. Standard Steel Car Co., 51 App. D.C.109). Nor does Title 28- 
2405 void the doctrine that the obligee is entitled to judgment in the 
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full penal sum upon breach of condition of the bond, ‘subject to exe- 
cution in the amount of damages; it simply limits the paar liability 
to the penal sum. 


The doctrine that an obligee is entitled to judgment in the penal 
sum of the bond upon breach, has both early and current precedent 
(U. S. v. New Amsterdam Cas. Co., 1930 (1 CCA) 41F(2)917) and 
still remains the rule of stare decis in Maryland and the District 
of Columbia. | 


Appellees devote considerable attention to American Surety Co. 
v. Florida National Bank, 94 F(2)126, involving "improper" attach- 
ment-before-judgment which was dissolved because the plaintiff dis- 
continued the action, no adjudication having been made of the grounds 
for attachment. At page 128 that court said: : 
No statute of Florida and no decision of its courts 


make the mere discontinuance of an action the 
ground for suit on an attachment bond. 


That court, however, quoted from Steen v. Ross, 22 Fla. 480, 
as to what constituted an improper suing out of the writ under Florida 


law. 


The breach should state with distinctness in what the 
impropriety consisted. It is only improperly issued 
when the plaintiff has no meritorious cause of action 
* * * or having such a cause of action the ground 
alleged in the affidavit for its issue is untrue, or not 
one of grounds enumerated which must exist before 
it can be obtained. (emphasis supplied) 


The plaintiff in the attachment suit in the American Surety 
case did not prevail upon the merits of the case, but assumed that 
because the main suit was dismissed for want of prosecution "a 
presumption arose that the garnishment was improperly sued out 
and that pleading and proof of that dismissal made out a prima facie 
case against the bond". In the case at bar, the main suit was tried 
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and judgment entered upon the merits. Thus the case at bar would 
meet the test set forth in Steen v. Ross and the American Surety case, 
even under the Florida statute. 


CONCLUSION 


The order iSfinal and appealable and the case should be re- 
manded to the district court with instructions on the law and for trial. 


DAVID I. ABSE 
JAMES I. HEINZ 


425 - 13th Street, N. W. 
Washington 4, D. C. 


Attorneys for Appellant 
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STATEMENT OF QUESTIONS PRESENTED 
In the opinion of the Appellee, Peerless Insurance Com- 
pany, the questions presented on this appeal are as follows: 


1. Is the order appealed from, which certified this cause 
to the Municipal Court for trial, an appealable order? 


2. Are orders of the District Court certifying cases to 
the Municipal Court for trial reviewable beyond a deter- 
mination that they do not constitute an abuse of discretion? 


3. Did the District Court’s order certifying this cause to 
the Municipal Court for trial constitute an abuse of its 
discretion ? 








INDEX 


L The District Court’s Order Certifying This 
Cause to the Municipal Court for Trial Is Not 


A. The Barnard Case Departs From The Rule 
Previously Established by The United States 
Supreme Court and By This Court 


B. The Barnard Decision Departs From The 
Rale Followed in All Other Jurisdictions 
With Respect to Remand of Cases From Dis- 
trict Courts to State Courts for Trial 


. The Barnard Decision Runs Counter to the 
Sound Judicial and Legislative Policy 
Against Permitting Interlocutory Appeals 


in the Absence of Some Extremely Compel- 
ling Showing of Irreparable Injury 10 


D. This Court Should Reappraise the Barnard 
Decision in the Light of the Considerations 
11 


II. The Order Appealed From Certifying This Case 
to Municipal Court for Trial Is Reviewable Only 
to the Extent Necessary to Determine Whether 
It Constitutes an Abuse of Discretion 


III. The District Court’s Order Certifying This 
Cause to the Municipal Court for Trial Con- 
stitutes a Reasonable Exercise of the District 
Court’s Discretion 


IV. A Writ of Attachment Before Judgment, Which 
Has Been Sued Out in Good Faith and With 
Reasonable Grounds for Believing That There 
Is a Just Right to Recover, Is Not Rendered a 
‘“Wrongful Attachment’? Merely Because the 
Plaintiff-in-Attachment Is, for Some Reason, 
Unable to Recover 
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United States Court of Appeals 


Fos tHe Disteict or Cotumsi1 Crecorr 


No. 14,167 


Agcure BrapsHee Davis, Appellant, 


Vv. 


PEEBLEsS [INSURANCE CoMPANY, ET aL., Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE PEERLESS INSURANCE 
COMPANY 


COUNTER-STATEMENT OF THE CASE 


In Stein v. Davis, United States District Court for the : 
District of Columbia Civil Action No. 2869-56, the plaintiff © 
sought to enforce a promissory note issued to her by the de- 
fendant as part of the consideration to be paid for the 
transfer to defendant of an Interstate Commerce Commis- 
sion franchise. (See Appellant’s App. pp. A-19 and A-22; | 
and see Appellee’s App. pp. 5a, 7a, 14a) The defendant | 
made one installment payment on the note, and then re- ; 
fused to continue his payments. Since he was a non-. 
resident of the District of Columbia, the plaintiff ini-— 
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tiated her action on the note by way of a writ of attach- 
ment before judgment pursuant to Title 16, Sec. 301 D.C. 
Code. (Appellant’s App. p. A-20) Two vehicles’ owned 
by defendant were, pursuant to the writ, taken into custody 
by the Marshal in July, 1956. (Appellee’s App. la, 2a) 


Although the record in Civil Action 2869-56 shows that 
both parties to the note were on notice of the fact that 
the note constituted consideration beyond that allowed by 
the Interstate Commerce Commission, (Appellee’s App. pp. 
9a, 10a, 14a) nevertheless, the District Court permitted 
Davis to raise the issue of public policy, and on that basis 
it held that the note was unenforceable. (Appellee’s App. 
17a, Findings of Fact and Conclusions of Law in Civil 
Action 2869-56) In so doing, the District Court disre- 
garded, or chose not to follow, the rule of law which for- 
bids one party to contract to escape its burdens by attempt- 
ing to set up its illegality where, at the same time, he has - 
retained the benefits which he acquired pursuant to that 


agreement.” Accordingly, on January 10, 1957, the District 
Court entered a final judgment dismissing Stein’s com- 
plaint and dissolving the writ of attachment before judg- 
ment. (Appellant’s App. p. A-+) The attached vehicles, 
valued at a total of $2,250.00, which had been held by the 
Marshal for about 6 months, were thereupon returned to 
the defendant. 


1One was 2 1946 Reo sightseeing bus appraised at $1,500 (Appellee’s 
App. 1a) and the other was a 1952 Cadillae limousine appraised at $750. 
{Appellee’s App. 2a) 


2Joy v. St. Louis, 138 U.S. 1 (1890); Daniels v. Tearney, 102 U.S. 415 
(1880); Kass Realty Company v. Stanley Company of America, 96 U.S. App. 
D.C. 332, 226 FP. 2d 54 (1955); Hunt v. Turner, 9 Tex. 385, (1853); The 
Wiggins Ferry Co. v. Chicago g¢ Alton B.B. Co., 73 Mo. 389 (1881), Writ 
of Error Dismissed 119 U.S. 615 (1877); Warren v. Jones, 51 Me. 146 (1862). 
These cases were cited in the plaintiff’s points and authorities in opposition 
to the defendant’s motion for summary judgment in C.A. 2869-56. The 
Kass case, a decision by this Court, clearly emphasized the point that one 
party to a contract will not be permitted to raise the issue of public policy 
unless he is in a position to effect a complete recision of the contract by 
returning the consideration which he obtained by the very agreement that 
he now seeks to avoid as contrary to public policy. 
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Following the dissolution of the attachment, the defend- 
ant in attachment (now Appellant here) filed suit for 
wrongful attachment against Stein and the Appellee,® the 
surety on her attachment-bond, claiming damages in the 
amount of $15,000. (Appellant’s App. p. A-1) 

Davis, now plaintiff below, moved the lower court for 
summary judgment. (Appellant’s App. p. A-11) ‘The 
defendant Peerless Insurance Company, pointed out to the 
District Court that there were a number of serious factual 
issues involved in this case in addition to the amount of 
actual damages sustained. For example, there was the 
question of whether the plaintiff, Davis, was justified in 
refusing to have the vehicles returned to him forthwith 
by filing the bond and following the procedure described in 
Title 16, Sec. 310, D-C. Code. Similarly, there was a ques- 
tion of whether the defendant-in-attachment was justified 
in refusing to have the vehicles returned to him to be used 
and operated by him pursuant to a proposed trustee 
arrangement which would have required an accounting of 
profits earned during the period prior to the termination 
of the pending litigation. (Appellee’s App. 2a-4a) There 
was also a question of whether the plaintiff-in-attachment 
had had reasonable grounds to believe that her claim 
against Davis would be sustained so as to justify resort 
to the writ complained of. 

The District Court held that there were sufficient factual 
issues involved in the plaintiff’s claim to justify his denying 
the motion for summary judgment. (Appellant’s App. 
p. A-16) 

By a subsequent order, dated August 23, 1957 (Appel- 
lant’s App. p. A-17), the court below certified this cause 
to the Municipal Court for trial on the ground that the 
action would probably not justify a recovery in excess of 
$3,000. It is this order that the appellant challenges. 


3The Appellant also sued, as co-defendants, Harry M. Hull, Clerk U. S. 
District Court for District of Columbia, and Carlton G. Beall, United States 
Marshal. (See Appellant’s App. p. A-1) 
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STATUTE INVOLVED 
Trmz 11, Sec. 756 D.C. Cove: 


ss@ @ © (a) If, in any action, other than an action for 
equitable relief, pending on the effective date of this sec- 
tion or thereafter commenced in the United States District 
court for the District of Columbia, + shall appear to the 
satisfaction of the court at any time prior to the trial 
thereof that the action will not justify a judgment in excess 
of $3,000, the court may certify such action to the municipal 
court for the District of Columbia for trial. * ° ° the juris- 
diction of that court shall extend to the amount claimed in 
such action, even though it exceed the sum of $3,000° ° * ”’ 
(emphasis added) 


SUMMARY OF THE ARGUMENT 


I. The order appealed from is not appealable because 
it is neither a final order, nor an order falling within any 
recognized exception to the general rule that only orders 
disposing of an entire controversy are appealable. In 
Barnard v. Schneider, et al., No. 13,615 decided April 10, 
1957, this Court permitted an appeal from an order cer- 
tifying a cause to the Municipal Court. That decision by 
this Court is adverse to the Appellee’s position here. 
Appellee requests this Court to reappraise its Barnard 
decision in the light of considerations which were not pre- 
sented by the briefs submitted in that appeal. The Barnard 
decision was based on a recognized exception to the general 
rule permitting appeals from final orders only. That ex- 
ception is designed to permit appeals from orders, which 
though not disposing of the entire controversy on the 
merits, nevertheless, finally and irrevocably dispose of a 
claimed right in a manner that could cause irreparable 
injury unless the appeal were allowed. This ‘‘claim of 
right’’ rule also requires that the claimed right be separate 
from, (i.e. not an ‘‘ingredient of’’) the main cause of 
action, so as to permit appellate consideration of it prior 





b) 


to a trial on the merits of the main cause of action. | 
Although the claimed right to a trial in the District Court | 
is separable from the main cause of action involved in the 
case at bar, it does not meet the other requirements of the | 
‘‘claim of right’’ rule, particularly the requirements of | 
(1) a risk of irreparable injury, and (2) a question or right 
involved that is too important to be denied review. Since | 
an order certifying a cause to the Municipal Court for » 
trial pursuant to D.C. Code Title 11, Sec. 756 does not | 
involve either of these last two factors, is submitted that — 
the ‘‘claim of right’’ rule is not applicable to orders of — 
the type here being appealed. Furthermore, orders certify- | 
ing cases to the Municipal Court for trial are so closely — 
analogous to orders of District Courts remanding cases — 
to state courts for trial as to require the application of the . 
same rule followed with respect to the nonreviewability © 
of such remand orders. 


IL. In the Barnard decision, this Court reviewed an order _ 
certifying a case to the Municipal Court, but only to the © 
point necessary to determine that the order being reviewed . 
did not constitute an abuse of discretion. In this respect, — 
the Barnard decision was clearly in accord with the statute | 
(D.C. Code Title 11, Sec. 756) which makes decisions to | 
certify a matter for the District Court’s discretion. There- . 
fore, if this Court decides to follow the Barnard decision © 
and apply it to the instant proceeding, it should also adopt | 
the scope of review followed in that case, and should not | 
substitute its own judgment for that of the District Court 
with respect to the prospective amount of recovery in | 
the case at bar. : 


II. In view of the fact that the vehicles seized upon the © 
writ in C.A. 2869-56 were appraised at a total value of less | 
than $3,000 (Appellee’s App. la, 2a) and were held for a | 
period of about six months, during which the appellant | 
was, at all times, at hberty to mitigate any loss by having | 
the vehicles returned to him (either by filing bond, or by | 
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accepting the plaintiff-in-attachment’s trustee offer—Ap- 
pellee’s App. 2a-4a), it appears extremely improbable that 
the appellant will be able to recover anything in this action 
at all; he certainly will not be able to recover a sum in 
excess of the appraised value of the vehicles, which were 
not destroyed or otherwise permanently taken from the 
appellant’s possession, but which were held by the Marshal 
for a six month period. Thus, the District Court’s con- 
clusion that the action would not justify a recovery in 
excess of $3,000 is not only within the scope of discretion 
allowed him by statute, it was clearly correct. 


IV. The Appellant’s brief gives considerable attention to 
as issue not involved in the order appealed from, and one 
that has not yet been passed upon by a trial court at a full 
hearing on the merits of this case. This issue is whether 
or not a writ of attachment-before-judgment, sued out in 
good faith and with reasonable grounds for believing that 
there is a just right to recover, is rendered a ‘‘wrongful 
attachment’’ (entitling the attachment-defendant to sue for 
damages) simply because the plaintiff-in-attachment is 
unable to prosecute the attachment suit to a favorable con- 
elnsion. Athough this issue is not in any way related to 
the order appealed from, the Appellant has discussed it in 
his brief and therefore Appellee will also discuss it, (infra 

Me ig 5 
7 ARGUMENT 
L THE DISTRICT COURT'S ORDER CERTIFYING THIS CAUSE 


TO THE MUNICIPAL COURT FOR TRIAL IS NOT APPEAL- 
ABLE. 


It appears to be beyond question that the order appealed 
from is not a ‘‘final decision”’ in the ordinary sense of that 
term. That is, the order certifying this cause to the 
Municipal Court for trial did not effect a final disposition 
of the controversy on its merits; it conclusively determined 
no legal issues, leaving the Appellant free to proceed in 
any manner it saw fit in the presentation of its case at 
trial before the Municipal Court. 
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Appellant, in written objections to Appellee’s motion to 
dismiss the present appeal, has cited Barnard v. Schneider, 
et al, No. 13,615, decided by this Court on April 18, 1957. 
This Court’s Barnard decision held that the order was 
appealable. The essential language of the Barnard decision 
is set out here: 


‘A majority of the court think the order was final 
and appealable, since trial by the District Court was a 
claimed right and was not an ingredient of the cause 
of action. Cohen v. Beneficial Industrial Loan Corp., 
337 U.S. 541; Swift v. Compania Columbiana, 339 U.S. 
684; United States v. Cefaratti, 91 US. App. D.C. 
297, 300, 202 F.2d 13,15...” 


A. The Barnard Case Departs From the Rule Previously Estab- 
lished by the United States Supreme Court and by This 
Court. 

The statement quoted above from the opinion in the 
Barnard case shows that the majority based their opinion 
on the ‘‘claim of right’’ rule, which under certain circum- 
stances justifies the appeal from orders that do not effect 
a complete disposition of the case on the merits. Because 
an order certifying a case to the Municipal Court for trial 
cannot come within the scope of the basic considerations 
underlying this ‘‘claim of right’? rule, the Appellee re- 
spectfully urges this Court to reappraise the Barnard 
decision in the light of the basic considerations underlying 
the rule applied in that case. It is noted that the briefs 
before this Court in that case contain no analysis of the 
basis for the exception to the general rule which permits 
appeals only from orders effecting a final disposition of 
the case on the merits. 


The basis for this ‘‘claim of right’’ rule was carefully 
spelled out in this Court’s opinion in United States v. 
Cefaratti, 91 U.S. App. D.C. 297, 202 F.2d 13 (1952) in 
the following language: 


‘We understand the Cohen and Swift cases to estab- 
lish this principal. An order that does not ‘terminate 
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an action’ but is, on the contrary, made in the course 
of an action, has the finality that Sec. 1291 requires 
for appeal if (1) it has ‘a final and irreparable effect 
on the rights of the parties’ being ‘a final disposition 
of a claimed right’; (2) it is ‘too «mportant to be de- 
med review’; and (3) the claimed right ‘is not an in- 
gredient of the cause of action and does not require 
consideration with it.’ The principle covers this case.’’ 
United States v. Cefaratti, 91 U. AEP D.C. 297, 301, 
202 F.2d 13, 16 (1952). (emphasis added 


Althongh the order appealed from in the case at bar, as 
well as that involved in the Barnard case, meet the last 
requirement mentioned in the Cefaratti case (that is, the 
claimed right is not an ‘‘ingredient”’’ of a cause of action 
and does not require consideration with it), these orders 
eannot meet the first two requirements. Since the Barnard 
decision constitutes a departure from the rule of law laid 
down by the United States Supreme Court (in the Cohen 
and Swift cases) and by this court in the Cefarat#i and 
Ferro* cases, it is submitted that the Barnard case should 
be overruled to the extent that it holds that an order by 
the District Court certifying a case to the Municipal! Court 
for trial is appealable. The Barnard case should be thus 
overruled because no order certifying a case to the Munici- 
pal Court for trial can possibly have an ‘‘irreparable’’ 
effect on the plaintiff’s rights since the applicable statute 
(Title 11, Sec. 756, D. C. Code) is drawn to permit recovery 
of damages, in such cases, to any amount proven. In 
view of this, it also follows that in such cases there are 
no rights infringed which: 

‘¢_.. fall in that small class which [are] ... too im- 
portant to be denied review and too independent of 
the cause itself to require that appellate consideration 
be deferred until the whole case is adjudicated.’’ 
(i303) vy. Beneficial Loan Corp., 337 U.S. 541, 546 


4 John Thompson Beacon Windows v. Ferro, Inc., 98 U.S. App. D.C. 109, 
232 FP. 2d 366 (1956). 
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In each of the three cases cited in the Barnard decision 
it was evident that to deny an appeal would be to deny 
and important legal interest which could be irretrievably 
lost to the appellant unless his appeal were allowed. 


This Court’s decision in the Ferro case, supra, under- 
scores the rule that the risk of zrreparable injury must 
first be shown in order to justify an interlocutory appeal 
of the character allowed in Barzard and sought in the case 
at bar. 


In the Ferro case, this Court considered an appeal from 
an order by the District Court overruling a motion to 
compel arbitration. This Court held that the order was 
“not final’? (even though it had the effect of ‘‘finally’’ de- 
ciding that the issue of revocation of the arbitration agree- 
ment was for the District Court and not for the arbitrator 
to decide) because the case simply did not come within the 
exception to the ‘‘final order’’ doctrine: 


‘The Supreme Court has established an exception to 
this [final order] rule where ‘the controversy has pro- 
ceeded to a point where a losing party would be irre- 
pare injured if review were unavailing.’’’ John 

ompson Beacon Windows v. Ferro, Inc., 98 U.S. 
App. D.C. 109, 111, 232 F. 2d 366, 368 (1956) 


In footnote No. 9, p. 368 (Vol. 232 F. 2d) of this Court’s 
opinion in the Ferro ease, there is set forth a collection of 
numerous Supreme Court decisions supporting the rule 
that irreparable injury must be shown in order to justify 
an appeal from an order which does not completely dispose 
of the case. 


The Barnard case did not present a situation falling 
within the scope of the ‘‘claim of mght rule’’, because no 
order certifying a ease to the Municipal Court for trial 
can cause irreparable injury to a substantive right. The 
Barnard case therefore should be modified, and the pres- 
ent appeal dismissed because the order appealed from is 
not a final, and hence not an appealable order. 
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B. The Barnard Decision Departs From the Rule Followed in 
All Other Jurisdictions With Respect to Remand of Cases 
From District Courts to State Courts for Trial. 


The case at bar is analogous to the situation presented 
by a District Court’s order remanding a case to a state 
court for trial because it does not appear to the satisfac- 
tion of the District Court that the action will justify a 
recovery of $3,000. 


In Shotkin v. Perkins, 172 F. 2d 377 (1949), at footnote 
4, p. 378 there will be found a collection of numerous Su- 
preme Court decisions cited for the holding that an order 
remanding a case to a state court for trial is not appealable 
beeause it is not final Shotkim v. Perkims (supra) holds 
that such orders are not sufficiently final to permit appel- 
late review of them. Today, review of such orders is pre- 
eluded by statute, 28 U.S.C.A., Sec. 1447(d). 


C. The Barnard Decision Runs Counter to the Sound Judicial 


and Legislative Policy Against Permitting Interlocutory 
Appeals in the Absence of Some Extremely Compelling 


Showing of Irreparable Injury. 

The words ‘‘final’’ and ‘‘interlocutory’’ are, of course, 
terms of art which only announce results. They do not 
really explain the result especially in the situation where 
an order does not completely dispose of the entire case 
but is, nevertheless, termed ‘‘final’’ because it comes within 
the ‘‘elaim of right’’ exception to the general rule that 
such orders are not appealable. The District Court orders 
in both the Barnard case and in the case at bar are clearly 
interlocutory in that they do not dispose of the entire liti- 
gation. 

Unless this Court puts some limit on the ‘‘claim of right’’ 
doctrine which it suggested in the Barnard case, the result 
will be that the basic policy against permitting piecemeal 
Ktigation will have been seriously impaired. Reasonable 
limits are suggested and applied in the very cases upon 
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which this Court relied in announcing the Barnard decision. 
These cases (Cohen, Swift and Cefaratiz) all limit the 
applicability of the ‘‘claim of right’’ rule to the cases where 
the risk of irreparable injury is shown. There cannot be 
any such showing with respect to an order certifying a 
case to the Municipal Court for trial, because the only 
effect of such an order is to prescribe a different foram— 
no other rights are affected. 


D. This Court Should Reappraise the Barnard Decision in the 
Light of the Considerations Here Urged. 


The brief submitted to this Court by the Appellees in 
the Barnard case did not present the considerations here 
urged. Instead, it was simply argued that the order ap- 
pealed from was not ‘‘final’’ and therefore it was not 
appealable under the terms of 28 U.S.C.A. Sec. 1291. Pre- 
sumably, the Appellees did not address themselves to the 
‘‘elaim of right’? doctrine and its mherent limitations 
(spelled out in the Cohen, Swift and Cefaratt: cases) be- 
cause the Appellant did not invoke the rule or cite any of 
the ‘“‘claim of right’’ cases in its brief. It is believed that 
if the Court, in the Barnard case, had been made aware 
of the limitations on the exception to the ‘“‘final order’’ 
rule, limitations which preclude review of an order certify- 
ing a cause to the Municipal Court for trial, it would not 
have reviewed the order appealed from in that case, but 
instead would have dismissed the appeal. 


This Court should hold that the order of the District 
Court entered on the 23rd day of August, 1957 certifying 
this cause to the Municipal Court for trial is not appeal- 
able because such an order (1) does not effect a complete 
disposition of the case on the merits, and (2) cannot cause 
the Appellant irreparable injury. Accordingly, the appeal 
should be dismissed. 
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i THE ORDER APPEALED FROM CERTIFYING THIS CASE TO 
MUNICIPAL COURT FOR TRIAL IS REVIEWABLE ONLY TO 
THE EXTENT NECESSARY TO DETERMINE WHETHER IT 
CONSTITUTES AN ABUSE OF DISCRETION. 


The Appellant’s brief presents a confusing picture of 
the basis for the order appealed from. The basis for the 
order is Title 11, Sec. 756, D. C. Code which states in rele- 
vant part as follows: 

‘Tf, in any action ... pending... in the United 
States District Court ... it shall a to the satis- 
faction of the court at any time prior to trial thereof 
that the action will not justify a Judgment in excess 
of $3,000, the court may certify such action to the 
Mi Court ... for trial .. . the jurisdiction of 
that court shall extend to the amount claimed in such 
action, even though it exceed the sum of $3,000.’ (em- 
phasis added) 


The decision as to whether to certify or not is placed within 
the District Court’s discretion. This is the rule recog- 
nized in the Barnard case. But whether or not the District 
Court has abused its discretion is an entirely different 
question from whether its conclusion (as to the amount of 
probable recovery in a case) must be a matter of ‘‘legal 
eertainty’’, as the Appellant contends. 


It is important to observe that the District Court did 
not dismiss the Appellant’s claim. The Appellant cites 
Miller-Crenshaw Co. v. Colorado Mill and Elevator Co., 
87 F. 2d 457 (1937) at p. 11 of its brief in support of the 
application of its *‘legal certainty’’ theory to the case at 
bar. The Miller-Crenshaw case holds that before a Dis- 
trict Court may dismiss a complaint on the ground that the 
claim lacks the jurisdictional amount, it must appear as a 
legal certainty that the amount alleged is beyond the rea- 
sonable expectation of recovery. Although $3,000 is clearly 
beyond the reasonable expectation of recovery by the 
Appellant in the case at bar, ‘‘legal certainty’’ on this 
point is not necessary because the Appellant’s claim was 
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not dismissed by the court below; it was certified to the 
Municipal Court for trial pursuant to a statute which does 
not require “‘legal certainty’’ as a basis for judicial action.® 
This was clearly recognized by this court in its Barnard 
decision, supra, when it said with respect to the District 
Court’s order certifying a personal injury claim for $50,000 
to the Municipal Court for trial: 


‘“We all agree that there was no abuse of discretion.”’ 


The Appellant cites St. Paul Indemnity Company v. Red 
Cab Co., 303 U.S. 283 (1938) for the proposition that the 
sum claimed by the plaintiff is the controlling factor, and 
that before a case can be remanded, there must be legal 
certainty that the recovery will be less than the jurisdic- 
tional amount. St. Paul Indemnity Co. v. Red Cab Co. 
involves an order by an appellate court directing a district 
court to remand a case to a state court for trial. Since the 
question of remand, like the question of certification (in the 
District of Columbia) is a matter placed primarily within 
the lower court’s discretion, it is obvious that unless the 
lack of a jurisdictional amount in controversy appeared of 
record as a matter of legal certainty, there could be no 
proper basis for appellate court action. 


It is pertinent to observe here that in jurisdictions other 
than the District of Columbia, orders of District Courts 
remanding cases to state courts for trial are not only not 
reviewable (for abuse of discretion or otherwise), by appel- 
late courts, they are not even appealable. Aetna Casualty 
Co. v. Flowers, 330 U.S. 464 (1947). 


Appellant states, p. 11 of his brief, that in entering the 
order sarers. from, the lower court, 


. ruled it hac no jurisdiction based upon juris- 
dictionsl amount.’’ 


5 Congress understood that legal certainty is not possible in this area; this 
is demonstrated by the provision in the statute permitting judgments above 
$3,000. 
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Appellant cites Southwestern Telegraph & Telephone Co. 
v. Walker Gram Co., 3 F. 2d 819 (1925) for the quoted 
proposition. The District Court in the case at bar obvi- 
ously did not rule that it had no jurisdiction. If it thought 
that it did not have jurisdiction, then it would have dis- 
missed the case. What the lower court did was to exercise 
its jurisdiction—jurisdiction conferred by Title 11 Sec. 756, 
D. C. Code. 


The Southwestern Telegraph £~ Telephone Co. case, 
supra, was a District Court decision on a motion to dis- 
miss for want of jurisdictional amount. The motion was 
heard after the case had been referred to a master and 
the master’s report returned to the court. The report 
showed a basis for recovery which if alleged initially, 
would have been insufficient to confer jurisdiction. The 
District Court nevertheless exercised jurisdiction observ- 
ing that: 


‘*A finding upon the merits against the plaintiff is not 
a determining of the jurisdiction against the plain- 
tiff.’’ (p. 821) 


The court also observed that if the pleadings of the plain- 
tiff in good faith disclosed a substantial controversy within 
the jurisdiction of the court, there is jurisdiction, even 
though upon trial, the plaintiff fails to recover the jurisdic- 
tional amount. All this merely shows that if the District 
Court in the case at bar had decided to exercise jurisdic- 
tion in this case to the point of ordering the case to trial, 
it could have done so. Instead, because of its view as to 
the probability of recovery here, it exercised its discretion- 
ary jurisdiction to certify the case to a Municipal Court 
for trial. 


It is submitted that the order appealed from, if review- 
able at all, is reviewable only to the extent necessary to 
determine that it does not constitute an abuse of discre- 
tion. Thus, even under the Barnard case, if this Court 
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ean find in the record a rational foundation for the con- 
clasion that the Appellant’s probability of recovery in this 
action is less than $3,000, then it follows that the order 
appealed from is not arbitrary and should be affirmed. 


IL THE DISTRICT COURT'S ORDER CERTIFYING THIS CAUSE 
TO THE MUNICIPAL COURT FOR TRIAL CONSTITUTES A 
REASONABLE OF THE DISTRICT COURT'S DIS- 
CRETION. 

Both 28 U.S.C.A. Sec. 1447 (c), the statute involved in 
remand-cases, and Title 11, See. 756, D. C. Code, the statute 
authorizing the transfer in the case at bar, place the deci- 
sion to remand or transfer squarely within the presiding 
judge’s discretion. No standards or criteria are pre- 
scribed; the only thing necessary for a valid order of 
transfer is that: 


‘¢. . . it shall appear to the satisfaction of the court 
at any time prior to the trial thereof, that the action 
will not justify a judgment in excess of $3,000... ”’ 
Title 11, Sec. 756, D. C. Code. 


The Marshal’s Schedules of Levy (upon writ of attach- 
ment-before-judgment in Civil Action 2869-56—Appellee’s 
App. la, 2a) show that in July 1956 two items of personal 
property were attached by the Marshal. These were a 
1946 Reo sightseeing bus and a 1952 seven passenger 
Cadillac limousine. The Schedules of Levy (Appellee’s 
App. p. la, 2a) show that independent appraisers appraised 
these vehicles as follows: 


Bus $1500 
Limousine 750 


On January 10, 1957 a judgment was entered dissolving 
the attachment. (Appellant’s App. p. A-4) Thus, vehicles 
of a total appraised value of $2,250 were held for a period 
of about six months. Appellant was entitled at all times 
under Title 16 Sec. 310, D. C. Code, to have these vehicles 
returned to him by filing the bond described im that sec- 





16 


tion.* He did not do this. Neither did he accept the plain- 
tiff-in-attachment’s offer to have the vehicles returned to 
him pursuant to a trustee arrangement. (Appellee’s App. 
2a-4a) All of this material was put before the trial court 
at the hearing on the plaintiff’s motion for summary judg- 
ment. The hearing was held on March 20, 1957, and the 
order overruling the motion for summary judgment was 
entered April 5, 1957. (Appellant’s App. p. A-16) 


In view of the evidence which the District Court had 
before it, it may easily develop that even if the Appellant 
is able to establish liability against the Appellee, never- 
theless, Appellant will be able to recover: only nominal 
damages, if even that.” 


This Court is not called upon to decide what amount 
of recovery might possibly be justified after trial; it 
needs only to decide whether or not the District Court’s 
conclusion with respect to the prospective probability of 


recovery rests upon a rational foundation in the record. 
The facts outlined above clearly establish this rational 
foundation and show that the order appealed from did not 
constitute an abuse, but rather a discriminating exercise, 
of discretion. 


6 See W. B. Moses ¢ Sons v. Lockwood, 54 App. D.C. 115, 120, 295 F. 936, 
941 (1924), and see Brown v. Beckham, 137 F. 2d 644, 647 (6th Cir. 1943). 
These decisions, sepecially at the pages indicated, point up the relevance of 
such statutory provisions to the duty to mitigate damages. 


7 The Appellant on p. 20 of his brief, seeks to invoke an ancient common 
law doctrine that held that once a breach of condition in a bond is established, 
the entire penal sum is due, subject to reduction upon proof of actual dam- 
ages. This common law doctrine has no applicability to actions on District 
of Columbia bonds because Title 28, Sec. 2403, D.C. Code, provides that 
judgment in such actions shall be ‘‘. . . for the damages suffered’’. Title 
28, Sec. 2405, D.C. Code, provides that bonds of the type here involved 
¢¢. . . shall have the same effect for the purpose of maintaining an action 
upon it as if it contained a covenant to pay the money or perform the act 
or the duties specified in the condition.’’ 
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IV. A WRIT OF ATTACHMENT BEFORE JUDGMENT. WHICH HAS 
BEEN SUED OUT IN GOOD FAITH AND WITH REASONABLE 
GROUNDS FOR BELIEVING THAT THERE IS A JUST RIGHT . 
TO RECOVER. IS NOT RENDERED A “WRONGFUL ATTACH- 
MENT” MERELY BECAUSE THE PLAINTIFT-IN-ATTACH- 
MENT IS. FOR SOME REASON, UNABLE TO RECOVER. 


The Appellant has, in its brief, devoted its main effort to | 
supporting its theory of construction with respect to Title | 
16, Sec. 301 of the D. C. Code. These arguments, directed to | 
the question of the Appellee’s liability on the attachment | 
bond, are irrelevant and untenable. They are irrelevant 
because the only questions before this Court are those | 
which relate to the reviewability and propriety of the order : 
appealed from. The order appealed from does not touch | 
the question of liability. If the District Court judge was | 
correct in his conclusion that, assuming the plaintiff estab- 
lishes ltability, nevertheless recovery will probably not be | 
in excess of $3,000, then it follows that the order should be | 
affirmed. Such an affirmance does not touch the question | 
of liability, and it should not, because this question has 
not yet been submitted to a trial court for a final deter- 
mination. 

Appellant’s arguments on the question of liability are | 
untenable because they are inconsistent with the relevant | 
District of Columbia statute, and with the language of the. 
attachment-bond, neither of which relieve the Appellant of 
the obligation of proving all of the elements of a common 
law action for wrongful attachment. The statutory bond 
is provided as security for the Appellant’s recovery if he 
succeeds in proving that the attachment was wrongful. 
Unlike the situation in other jurisdictions which have 
modified the common law basis for recovery in actions on 
attachment bonds, Congress has seen fit only to provide: 
security for such a recovery but has not seen fit to change, 
the burden of proof resting on one who seeks the benefit | 
of such bond. In order to sustain an action for wrongful. 
attachment, it is necessary to prove that the attachment 
was sued out with malice and without ‘‘probable cause’? 
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(ie. with no reasonable grounds for believing that the 
plaintiff-in-attachment was entitled to recover). The Ap- 
pelilant’s arguments with respect to the construction of 
Title 16, Sec. 301 D. C. Code, are designed to permit the 
Appellant to escape this burden of proof. 


Although the allegation that an attachment is ‘‘wrong- 
ful’’ carries with it the clear implication (and consequent 
burden of proof) that the writ was sued out without just 
cause,® there are a number of jurisdictions which legisla- 
tively adopted the civil law rule which permits recovery 
upon the attachment bond wherever the attachment-plain- 
tiff fails to sustain its case on the merits.® North Caro- 
lina’s Code departs from the common law, and now pro- 
vides for such relief. See Brown v. Guaranty Estates 
Corp., 239 N.C. 595, 80 S.E. 2d 645 (1954); Whitaker v. 
Wade, 229 N.C. 327, 49 S.E. 2d 627 (1948). Waltams v. 
Hunter, 10 N.C. (3 Hawks) 545, 14 Am. Dec. 597 (1825) 
illustrates the point that to sustain a common law action 


for wrongful attachment, the plaintiff must allege and 
prove that the writ was sued out with malice and without 
probable cause. 


The Appellant refers to The Congressional Globe for 
April 2, 1866, pages 1709-1711, a part of which he has set 
out in a supplement to his brief. The statement of the 
Manager (Senator Wade) is set forth at page S-5 of the 
Appellant’s brief: 

“Mr. Johnson: The bond is to indemnify against 
all cause of damage. 
**Mr. Wade: It is to indemnify the defendant in this 


proceeding if it is tmprudently or imcauttously taken 
out. It is to secure him at all events for any damage 
he may be put to in consequence of this proceeding, if 
he suffers any. That is my opmmion about it.’’ (em- 


phasis added) 
8 Dothard v. Shied, 69 Ala. 135 (1881). 
9See Peres v. Hernandez, 202 US. 80 (1906). 
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This material shows that Senator Wade was simply 
stating his own opinion on the bill. His opinion was that 
the bond is intended to indemnify the defendant-in-attach- 
ment if the writ was ‘‘imprudently or incautiously taken 
out.’? Of course, whether the writ sued out in the prior 
lawsuit (Civil Action 2869-56, the attachment suit) was 
‘‘imprudently or incautiously’’ sued out is a matter of 
fact which has not yet been determined. An examination 
of the District Court file in that case shows, as a matter 
of law, that the writ was not imprudent, except in the 
sense that any lawsuit involves a risk of failure. 


Senator Clark, who took a very active part in the debate — 
on the bill involved, stated with respect to the legislative _ 
intent underlying the attachment-bond provision: : 


““Mr. Henderson: Has not the defendant [in attach- | 
ment] the right to sue in case of damage to his prop- | 
erty? | 
“Mr. Clark: Not unless the plaintiff has done tt un- | 
reasonably, and for the purpose of injury and mischief. — 
If he has done it in that way, for the purpose of op- 
pressing the defendant, for injury and mischief, with © 
malice, of course, and action would he; but 2 he has | 
done it for the purpose of securing his debt, mo action — 
lses against him. There are various ways in which | 
the defendant can relieve his property from attach- | 
ment, * * * as giving a bond * * *’’, (from p. 1711, © 
The Congressional Globe, 1st ———, 39th Congress, : 
April 2, 1866; emphasis added | 


When Senator Wade’s ‘‘opinion’’ and Senator Clark’s | 
statement are read together, it becomes clear that Congress | 
anticipated that in order to sustain a wrongful attachment | 
action on the bond of a plaintiff-in-attachment, the defend- — 
ant-in-attachment would have the burden of proving the | 
same elements necessary to establish a wrongful-attach- . 
ment action against the one who sued out such a writ prior » 
to the enactment of this statute. That is, the claimant 
would have to prove that the writ was sued out without © 
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reasonable grounds for believing that the plaintiff-in-at- 
tachment had a just right to recover, and, that he had done 
this with a malicious intent. Senator Clark’s statement 
also refers to the Code’s provision” paralleling the writ of 
attachment section which provides for the release of prop- 
erty upon the filing of an appropriate bond. 


American Surety Co. v. Florida National Bank and Trust 
Co., 94 F. 2d 126 (1938), a decision by the Circuit Court 
of Appeals for the Fifth Circuit, comes the closest of all 
of the cases reviewed in matching the facts, bond, and 
pleadings involved in the instant litigation. The plaintiff 
in the American Surety case, claimed to be entitled to re- 
eover upon the bond (filed in conjunction with a writ of 
garnishment before judgment) solely by virtue of the 
garnishment-plaintiff’s having failed to prosecute the at- 
tachment-suit to a favorable conclusion. 


The bond involved was drawn in terms very similar to 
the bond involved in the case at bar. The condition in the 
garnishment bond-was as follows: 


‘¢.,. now, therefore, if the said Isabella Hallman, a 

widow, shall well and truly pay all costs and damages 

- the defendant may sustain in consequence of complain- 

ant improperly suing out said writ of garnishment, 

then this bond to be null and void, else to remain in 
full force and virtue.’’ (p. 126) 


The court disposed of the contention that the mere failure 
to successfully prosecute the attachment suit exposed the 
bond to liability in the following language: 


“* Appellee seems to have assumed that from the dis- 
missal of the main suit a pee arose that the 
garnishment was improperly sued out, and that plead- 
ing and proof of t dismissal made out a prima 
facie case upon the bond...”’ 


‘Unless the prosecution of the cause with effect is 
one of the conditions of the bond, or the statutes and 


20 Title 16, See. 310 D.C. Code. 
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decisions of the state of suit have made ‘the failure 
to prosecute the attachment with effect the equivalent — 
of a wrongful suing out’.. ., the rule with regard to | 
such suits is quite the contrary of appellee’s assump- | 
tion. : 
‘‘Shinn on Attachment and Garnishment, Vol. 1, Sec. | 
187, ‘The Pleading in an action on the bond’ thus sets | 
it down as to pleading. ‘No recovery can be had in | 
an action on the bond except for cause stated in the 
declaration or complaint, and it must aver in what the © 
impropriety sag within the meaning of the stat- _ 
ute’... while in Sec. 188, ‘Proof in Action on Bond’ , 
the rule is stated thus, with many cases cited in sup- | 
port: ‘The burden of proof is also upon the plaintiff — 
in an action on the bond to prove that the attachment — 
was wrongfully issued, that is, that reasonable grounds © 
for it did not exist, because the presumption is that it 
was rightfully sued out’ . : 


‘“‘Texas jurisprudence, Vol 5, 309, states: ‘The | 
mere fact that a writ was quashed or that an attach- — 
ment suit was abandoned does not give rise to a pre- | 
sumption that the attachment was wrongful.’ Rowe v. | 
Crutchfield, Tex. Civ. App., 168 S.W. 444; Frank v. | 
Tatum, Tex. Civ. App., 26 S.W. 900. ‘And as a gen- | 
eral rule, in an action for wrongful attachment, the | 
burden of proving that the writ was wrongfully issued — 
and levied is upon the defendant in attachment’, citing , 
many cases, ‘and, until such proof is made, evidence | 
as to the damage that has been sustained may not | 
properly be admitted. In proving this fact, it is in- © 
sufficient to show merely that the writ of attachment | 
was quashed, or that the attachment suit was dis- — 
missed.’ ’? (pp. 127-128) | 


Thus, in a case involving an attachment bond very simi- | 
lar to the bond involved here, the Cireuit Court of Appeals | 
for the Fifth Circuit held that a valid claim upon such | 
a bond is not stated by merely alleging that the attachment- | 
plaintiff has failed to prosecute the attachment suit to a — 
favorable conclusion. The clear implication of the opinion | 
is that in addition to such an allegation, the attachment- | 
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defendant must also aver that no reasonable grounds 
existed for procuring the writ, for if they did, then that 
would be a good defense to an action for wrongful attach- 
ment. As was indicated above at page 2, reasonable 
grounds for procaring the writ here involved were most 


certainly present. 


CONCLUSION 
The order appealed from should be affirmed. 


Respectfully submitted, 


A.zxaxper M. Heron 

Joun A. CuETIES 
707 Munsey Building 
Washington 4, D. C. 
Attorneys for Appellee 

Peerless Insurance Company 
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Exhibit 1, attached to a pleading filed in 
Stein v. Davis (District Court CA 
2869-56) on July 18, 1956 denominated, 
‘“‘Cross Complaint.”? This Exhibit 1 
sets forth an agreement between the ap- 
pellant, Archie Bradsher Davis and 
Annette H. Stein, pursuant to which 
Stein undertook to perform services 


Exhibit 1. This Exhibit, attached to de- 
fendant’s motion for summary judg- 
ment filed July 8, 1956, in CA 2869-56, 
consists of an agreement dated April 9, 
1954 between National Tours, Ine. and 
Archie Bradsher Davis; its purpose 
was to convey to Davis, for considera- 
tion, an Interstate Commerce Commis- 
sion certificate of public convenience 
and necessity (MC 96081) 


Exhibit 3. This Exhibit, attached to the 
defendant’s motion for summary judg- 
ment in District Court C.A. 2869-56, 
consists of a mimeographed I.C.C. order 
denying the transfer of certificate MC 
96081 as contemplated by the contract 
set forth in defendant’s Exhibit 1 (Rec- 
ord p. 54; App. p. 7a) 
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Exhibit 4. This Exhibit, attached to the 
defendant’s motion for summary judg- 
ment in C.A. 2869-56, consists of a 
photostatic copy of a joint petition or 
appeal to the LC.C., from its order of 
June 8, 1954 (set out in Exhibit 3). 
This petition requests LC.C. reconsid- 
eration of its Order of June 8, 1954, 
and it is signed joitly by Archie 
Bradsher Davis and Annette H. Stein 

Exhibit 5. This Exhibit attached to the 
defendant’s motion for summary judg- 
ment in C.A. 2869-56, consists of a 
mimeographed I.C.C. order dated Au- 
gust 3, 1954, which sets aside the Com- 
mission’s prior order (June 8, 1954, set 
forth in Exhibit 3), and, on the basis of 
a rehearing and reconsideration of the 
prior order, approves the transfer of 
the operating rights from National 
Tours, Inc. to Archie Bradsher Davis 


Findings of Fact and Conclusions of Law 
filed by the District Court for the Dis- 
trict of Columbia in C.A. 2869-56 
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APPENDIX FOR APPELLEE PEERLESS INSURANCE 
COMPANY 


ae Filed Aug. 10, 1956 


IN THE UNITED STATES DISTEICT COURT FOR THE 
DISTRICT OF COLUMBIA 


CA No. 2869-56 
Anxetrs H. Stem 
vs. 


Arcute BrapsHEak Davis T/A Whiteway Tours & 
Whiteway Sightseeing Tours 
Schedule of Levy under 
1946 Reo 33 Passenger Sightseeing 


Bus, Model 96HA, Serial No. 96H'T7229 
D. C. Tag No. BA2855 1500.00 


Equipped with Stromberg-Carlson 
‘<The Chief’? amplifier, Electric 
voice microphone and speaker. 


We, the undersigned, citizens of the District of Columbia, . 
having been duly summoned and sworn by the Marshal of © 
said District, do hereby certify that we have appraised the _ 
property described in the foregoing schedule at Fifteen 
Hundred and No/100 Dollars. 


Given under our hands and seals, this 11th day of July, 
1956 


BenvamMin E. WESCHLER 
Wurm P. Wescuier 
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45 Filed Aug. 10, 1956 


IN THE UNTTED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


No. CA 2869-56 
Awnetre H. Srem 
vs. 
Azcure BrapsHeak Davis T/A Whiteway Tours & 
Whiteway Sightseeing Tours 
Schedule of Levy under 
1952 Cadillac 7 passanger Sedan, 
Model 52-7523X Motor No. 527515380 750.00 
We, the undersigned, citizens of the District of Columbia, 
having been duly summoned and sworn by the Marshal of 
said District, do hereby certify that we have appraised the 
property described mm the foregoing schedule at Seven 
hundred and Fifty and no/100 Dollars. 
Given under our hands and seals, this 14th day of July, 
1956 


WiruusM P. Wesouizrn 
Bensamin E. WESoHLER 





46 Filed Mar. 13, 1957 
Affidavit of Charles Patton Henry 
Disrator or CoLUMBIA, ss: 


Charles Patton Henry, being first duly sworn according 
to law, deposes and says that he and Arthur J. Hilland, 
Esq., were the attorneys of record in the suit of Annette 
H. Stein vs. Archie Bradsher Davis, trading as White 
House Tours, as heard before the United States District 
Court for the District of Columbia,—said suit being fur- 
ther described as Civil Action No. 2896-56, and that as 
attorney of record, as aforesaid, affiant states that he has 
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personal knowledge of the facts and circumstances as here- | 
inafter set forth, viz: ! 


Affiant alleges that in the above described action, which 
included an attachment before judgment of defendant’s 
sightseeing bus and a seven-passenger Cadillac automobile, 
said vehicles were seized and taken in possession by the 
United States Marshal and placed in storage by him; that 
affant and David L Abse, Esq., the attorney representing 
Archie Bradsher Davis, discussed the possibility of re- 
leasing said attached vehicles to defendant and incident 
thereto the said David I. Abse, Esq., submitted a stipulation’ 
along that line so as to save the cost of storage, etc; that. 
said stipulation was very brief and inadequate whereupon 
this affant prepared a more detailed stipulation which was 

submitted to the said David L Abse, Esq., a copy: 
47 of which is hereto attached and prayed to be read, 

as a part hereof. That said stipulation was pre- 
pared and submitted to the said David I. Abse, Esq., dur- 
ing the summer of 1956, and provided, in substance, that 
said vehicles should be turned over to this affiant and the 
said David I. Abse, Esq., in trust, for the use and benefit 
of the defendant, Archie Bradsher Davis, who would, in 
turn, keep a record of the expenses incurred incident to 
the operation of said vehicles, the income derived there- 
from and periodically submit a statement of such expenses 
and income to the aforesaid trustees. 

That the said David I. Abse, Esq., refused to have his 
client, Archie Bradsher Davis, approve the aforesaid 
stipulation which had been signed by the plaintiff, Annette 
H. Stein. 

Cxas. Parton Henry 


Affiant 


SvussorIBeD and sworn to before me this 8 day of March 
1957. 
Wrisam J. Crarc 
Notary Public, D. C. 
Notary Public, D. C. 
My Commission Expires April 14, 1957 
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48 Stipulation 

It is stipulated by and between plaintiff and defendant 
and approved by their respective attorneys, that the chat- 
tels seized under and by virtue of a writ of attachment be- 
fore judgment, to-wit, a sightseeing bus and a Cadillac 
limousine, now in the custody of the U. S. Marshal for the 
District of Columbia, shall be forthwith released, in trust, 
to Chas. Patton Henry, of counsel for plaintiff, and David 
L Abse, counsel for defendant, for the use of Archie Brad- 
sher Davis, defendant herein, upon the following terms and 
conditions : 

1L. That the defendant Archie Bradsher Davis, incident 
to the operation of the two aforesaid motor vehicles, shall 
keep and render each week to the two aforesaid trustees, 
an accurate account of the income and operating expenses 
of the respective motor vehicles, as heretofore described. 

2. Pay over to said trustees, each week, the net income 
derived from the operation of the aforesaid vehicles during 
the pendency of the above captioned suit, subject to the 
further order of this Court. 

Given under our hands this day of August, 
49 1956. 
(s) AnnETTE H. Srerm 
Annette H. Stein, 
Plaintiff 


ARcHIZ BrapsHer Davis, 
Defendant 
Filed Mar. 13, 1957 


Approved: 


Cras. Parron Hengy 
of Counsel for Plaintiff, 


Davin I. ABsE, 
Counsel for Defendant 
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EXHIBIT 1 
52 Filed Jul. 18, 1956 
Agreement 
Turis AGREEMENT made this 9th day of April, 1954 by and 


between Arcure BrapsHer Davis of Arlington, Virginia, 
party of the first part, and Annerre H. Srem of Silver 


Spring, Maryland, party of the second part: 


Wuesneas, the party of the first part is desirous of hav- 
ing transferred, assigned and set over to him a certain 
Interstate Commerce Commission Certificate, and 


Wuenreas, the party of the second part is im position to 
render to the party of the first part valuable services in ob- 
taining said Certificate : 


Now, THeserore, the parties hereto for and in consid- 
eration of $1.00 each to the other paid and for other good 


and valuable consideration agree as follows: 


1. The party of the first part agrees to purchase under 
terms to be agreed upon between himself and National 
Tours, Inc. the Interstate Commerce Commission Certifi- 
cate No. MC 96081 im the event the party of the second 
part is able to arrange such sale. 


2. The party of the first part agrees to execute and de- 
liver a promissory note to the party of the second part for 
her services rendered and to be rendered in the event the 
Interstate Commerce Commission approves the said trans- 
fer; said promissory note to be payable $1,000.00 on or 
before the lst day of January of each year until fully 
paid beginning January 1, 1955 and said note shall further 
provide that in any year in which the said $1,000.00 shall 
not be paid on the 1st day of January or within fifteen (15) 
days thereafter for such year the said payments shall be 
$100.00 a month or $1,200.00 a year instead of the said 
$1,000.00. 
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3. The party of the second part undertakes and agrees 
that she will, in addition to services heretofore rendered, do 
all necessary work, labor and other things which may be 
necessary or desirable in order to obtain for the party of 
the first part the said Interstate Commerce Commission 
Certificate and will use here ability and influence on the said 
National Tours, Inc. to have it enter into appropriate con- 
tract with the party of the first part. 

53 4. The parties hereto agree that this agreement 

executed by both parties together with the note men- 
tioned herein to be deposited with Donald Cefaratti, Jr. 
and W. E. Cumberland, attorneys, with instructions that 
the said note be delivered to the party of the first part 
when the said Certificate is transferred and with the fur- 
ther instruction that the said original contracts be kept in 
their possession until the note shall have been fully paid 
at which time said attorneys are directed to deliver both 
execated copies to the party of the first part. 

5. The attorneys make no representation whatsoever con- 
cerning the terms of the contract but will act only as es- 
crow agent as evidenced by the initials on this contract. 

Ix Wrrxess WuHEzREor, the parties hereto have set their 
hands and affixed their seals at Washington, D. C. the day 
and year hereinbefore written. 


/s/ Axcutz B. Davis (SEAL) 
Archie Bradsher Davis 


/s/ Anwetre H. Stern (SEAL) 
Annette H. Stein 
WITNESS: 
/s/ W. EB. CumBEgLanpD 


/s/ Donatp Cerarattt, JB. 


Escrow accepted : 
/s/ W. E. CouMBERLAND 
W. E. Cumberland 


/s/ Donatp Cerazattt, JB. 
Donald Cefaratti, Jr. 
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EXHIBIT 1 
Filed July 18, 1956 


Agreement 
Tuts AGREEMENT made this 9th day of April, 1954 by 
and between Nationa, Tours, Inc., a corporation of the 
State of Delaware, doing business in the metropolitan area 
of the District of Columbia, party of the first part, and 
Arco BrapsHesar Davis, and individual of Arlington, 
Virginia, party of the second part, 


WITNESSETH : 


Wuenreas, the party of the first part is the owner of a 
certain Interstate Commerce Commission Certificate MC 
96081 and desires to transfer the same to the party of 
the second part, and 


Wueneas, the party of the second part is desirous of | 
having the said Certificate transferred to him: : 


Now, THEREFORE, the parties hereto for and in considera- | 
tion of $1.00 each to the other in hand paid and for other | 
good and valuable consideration: 7 


1. The party of the first part does hereby agree to and . 
does hereby transfer, sell, assign, set over unto the party | 
of the second part all of its right, title and interest in — 
and to Interstate Commerce Commission Certificate MC . 
96081 including all rights therein contained. : 


2. The party of the second part agrees to pay to the : 
party of the first part in consideration of such transfer the — 
sum of $10,000.00 payable as follows: : 


a. $8,000.00 to be represented by equity in real estate | 
and furnishings situate No. 13 Seventh Street, Northeast — 
and known as Lot 6 in Block 897, Washington, D. C. and : 
the sum of $2,000.00 in cash. | 


3. The parties agree that the said consideration will be : 
deposited with the Lawyers Title Insurance Company in : 
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its Case No. 40542 and Warranty Deed, Bill of Sale and 
the said cash will be held by the said Company to be 
delivered to the party of the first part or its nominees 
upon advice from the party of the second part that the 
Interstate Commerce Commission has approved the trans- 
fer of the said certificate. 
55 4. The parties hereto agree further that they and 
each of them will do all and everything necessary or 
requisite in order to obtain the transfer of the said cer- 
tificate and the party of the second part will promptly 
deposit with the said Lawyers Title Insurance Company 
the necessary deeds and papers and cash to effectuate the 
purposes of this contract contained. 

I Wrrxess Wuereor, the party of the first part has 
eaused its name to be signed by Annetre H. Stem, its 
Secretary and Treasurer, and the party of the second part 
has hereunto signed his name and affixed his seal at 
Washington, D. C. on the day and year first hereinabove 
written. 


NationaL Tovrs, Inc. 


Secretary and Treasurer 


Arcuri B. Davis (Sear) 
Archie Bradsher Davis 
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EXHIBIT 3 
56 Filed July 18, 1956 
Order 


At a Session of the Lyrerstare Commerce Commission, 
Motor Carrier Board, held at its office in Washington, 
D. C., on the 8th day of June, A. D. 1954 


NO. MC-FC 56932 


Arcure BrapsHer Davis, Doing Business as Wurre-Way 
SicHtseerse Tours, Co., Wasuixcton, Districr or 
CotumsBia, Transferee 

and 
Nationa Tours, Inc., WasHrneron, District or Cotumsta, 
Transferor 


The matter of application for transfer being under con- 
sideration: 

It appearing, That the above-named parties made appli- 
cation for appropriate authority under Section 212(b) of 
the Interstate Commerce Act to transfer to Archie Brad- 
sher Davis, Doing Business As White-Way Sightseeing 
Tours, Co., the operating rights authorized in Certificate 
No. MC 96081, issued June 27, 1950, in the name of the 
transferor; 


It further appearing, That approval of the transfer 
would be in contravention of the provisions of Section 
179.2(d)(3) of the Rules and Regulations Governing 
Transfers of Rights to Operate as a Motor Carrier in In- 
terstate or Foreign Commerce, 1952 Edition, for the rea- 
son that the consideration of $10,000 for intangibles is 
excessive and contrary to the public interest; therefore, 


It ts ordered, That application No. MC-FC 56932 be, 
and it is hereby, denied. 


By the Commission, Motor Carrier Board. 


Grorce W. Lar, . 
(Sea) Secretary. 
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EXHIBIT 4 
By s July 2, 1954 
NO. MC-FC 56932 


Azcor BrapsHer Davis, Doing Business as Wurre-War 
SicuHtsEemsc Tours, Co., Wasurxeton, Disrricr or 
Cotumsia, Transferee 


and 


NationaL Tours, Lyc., WasHrxeton, District or CoLUMBIs, 
Transferor 


The above-named applicants appeal the order and re- 
spectfully request reconsideration by the Interstate Com- 
merece Commission, Motor Carrier Board, in the above- 
captioned matter. 


Transferee and Transferor have been advised of the 
Commission’s order of the 8th day of June, 1954 wherein 
the Board found as a fact that approval of the transfer 
would be in contravention of the provisions of Section 
1792 (d)(3) of the Rules and Regulations Governing 
Transfers of Rights to Operate as a Motor Carrier in 
Interstate or Foreign Commerce, 1952 edition, for the 
reason that the consideration of $10,000 for intangibles 
is excessive and contrary to the public interest and that, 
therefore, the application for transfer was denied. 


Transferor, National Tours, Inc., respectfully invites the 
Board’s attention to the fact that on June 10, 1952 Mr. 
Max Herschman, the President and operator of National 
Tours, departed this life after a long illness. During his 
lifetime he engaged in the business of operating under 
rights authorized by Certificate No. MC 96081 issued June 
27, 1950 in the name of the Transferor, and derived suf- 
ficient income therefrom to keep and maintain his family 
and to accumulate a sum sufficient to pay for his last 
long illness which was very expensive. 
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During the three years prior to his death the business 
was operated with the aid of all hired employees so that 
while the operating revenue was considerable the net re- 
sult to the holder of the business license was dissapoint- 
ing. 

58 We, also, wish to invite to the attention of the 

Board that National Tours, Inc. at one time was a 
possessor of an additional operating right which was sold 
many years ago for $10,000 and the transfer was then 
approved by your Honorable Board although the portion 
of the certificate which was transferred was not, in our 
opinion, as valuable as the rights now proposed to be 
transferred. 


Max Herschman left surviving him a widow who is 
completely dependent for support and who succeeded to 
his ownership in the shares of stock owned by him in © 
National Tours, Inc. It was the intention of the Transferor © 
to pay and deliver over to the widow, Irene L. Herschman, — 
the proceeds of the rights less outstanding indebtedness 
of the Transferor. 


The said Max Herschman also left surviving him a | 
daughter, Annette H. Stein, who is the Secretary of — 
National Tours, Inc. but who is a married lady having a © 
youthful daughter and she is, therefore, handicapped in 
her attention to the business of the company to the extent — 
that its service could be extended and improved for the © 
public’s benefit. 7 


Archie Bradsher Davis, Transferee, has been in business © 
for many years and is experienced in the type of operation | 
required under the rights sought to be transferred. Mr. | 
Davis maintains offices in the District of Columbia and | 
in the State of Maryland and it is his opinion that there © 
is a very substantial public demand for the service au- © 
thorized by the said rights, that his operating under the © 
said rights will result in the furnishing to the public of | 
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a broader, more complete, more reliable and more desir- 
able service. 


Both the Transferor and the Transferee are of the 
opinion that a fair valuation of the rights would be a sum 
equal to that which was approved by your Honorable Board 
when Mr. Herschman, during his lifetime, transferred a 
portion of the rights. 


Mrs. Irene L. Herschman, surviving widow of the de- 
ceased Max Herschman, who is the principal owner of 
National Tours, Inc. will suffer financial losses for any 
sum by which the purchase price is reduced. 


59 The parties further respectfully point out to the 

Commission that Transferee has agreed to pay 
only $2,000 in cash and to transfer an equity in real estate, 
the said equity being determined to be $6,500 and furni- 
ture and fixtures determined to be worth $1,500 making 4 
total apparent valuation of $10,000. However, this con- 
sideration is not in fact $10,000 in cash and the Trans- 
feror must take back a house located in a not too desir- 
able section of the City and subject to a substantial mort- 
gage; the responsibility of making payments on the mort- 
gage must be assumed by the Transferor and the balance 
due on the said mortgage or deed of trust is $6,700. There- 
fore, it cannot be said that the consideration is $10,000 in 
eash because it is the opinion of both the Transferor and 
Transferee that considerable difficulty would be en- 
countered in obtaining a buyer for the real estate for cash. 
We respectfully request that consideration be given to 
this feature of the case. 


The parties have conferred further and the Transferee 
has reappraised the value of the rights to him and has 
indicated he would still be willing to go through with 
payment of the consideration offered to the Transferor. 

However, the parties, in consideration of the public in- 
terest and the order heretofore entered herein, have volun- 
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tarily agreed that a fair and reasonable revised considera- 
tion for the rights would be represented by a reduction of 
20% of the former sale price so that the consideration 
shall be reduced to the sum of $8,000. 


In view of the above additional information with which 
this Honorable Board has not heretofore been furnished, 
we respectfully request a reconsideration of the petition 
for transfer of the said rights. 


Natrona. Tovss, Inc. 


By Awnetre H. Srerm, Sec. : 
Annette H. Stein, Secretary © 
(Transferor) : 


Arcure BrapsHer Davis 
Archie Bradsher Davis 
(Transferee) 


SS: 


On the 1 day of July, 1954, before me came — 

60 Archie Bradsher Davis and Annettee H. Stein to 
me known, who being by me duly sworn, stated | 

that they executed the foregoing application as transferee | 
and transferor, or in behalf of said parties, and, if the | 
latter that they were authorized so to do; that the facts | 
stated therein, as same pertain to each of said parties, | 
respectively, are true and correct to the best of their | 
knowledge, information and belief. ! 


[signature] 
Notary Public 
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EXHIBIT 5 
61 Order 


At a Session of the Iyvrerstare Commerce Commission, 
Division 5, acting as an Appellate Division, held at its 
office in Washington, D. C., on the 3rd day of August, 
A. D. 1954 


NO. MC-FC 56932 


Axcuie BeapsHer Davis, Doing Business as Wutre-Way 
SicHtTseemsc Tours, Co., Wasurxeron, District or 
Cotumsia, Transferee 

and 


Nationau Tours, Iyc., Wasuuseton, District or CoLumsBia, 
Transferor 


Upon further consideration of the record in the above- 
entitled proceeding, and of applicant’s petition filed July 
2, 1954, for amendment of the application and reconsidera- 
tion of the denial order of the Commission, Motor Carrier 
Board, entered June 8, 1954: 


It appearing, That pursuant to the provisions of Sec- 
tion 212(b) of the Interstate Commerce Act and in ac- 
cordance with rules and regulations prescribed by the Com- 
mission, application in the above-entitled matter having 
been made for approval of the transfer of the operating 
rights specified in the appendix hereto: 


It further appearing, That the transfer of such operating 
rights as indicated is not subject to Section 5 of the Act 
and will not result in unlawful ownership or control of 
a motor carrier; and that said transferee is fit, willing, 
and able properly to perform the service in question and 
to conform to the provisions of the Act and the require- 
ments, rules, and regulations prescribed thereunder in 
accordance with the terms of the authority specified in 
the said appendix; therefore. 





4 @ wm 4 


¢ 














15a 


It ts ordered, That the amendment be, and it is hereby, 
not allowed, and applicant’s petition for reconsideration 
in all other respects, be, and it is hereby, granted. 


It ts further ordered, That the order of June 8, 1954, be, 
and it is hereby, vacated and set aside. 


It ts further ordered, That the transfer to the transferee 
named above of the specified operating rights be, and it 
is hereby, approved and authorized based on the original 
consideration of $10,000 subject to the condition that within 
90 days from the date hereof the said transferee and trans- 
feror shall consummate the transaction and confirm in writ- 
ing to the Commission the date of such consummation. 


It ts further ordered, That upon compliance by the said 
transferee and transferor with the conditions set forth 
in the next preceding paragraph hereof, and by trans- 
feree (also within a period of 90 days) with the provisions 
of Sections 215 and 217 of the Act and the requirements, 
rules, and regulations prescribed thereunder covering the 
filing of common carrier rate publications and the filing 
and approval of evidence of security for the protection of 
the public, the authority specified in the appendix hereto 
shall be inforce with respect to the transferee, and it 
thereupon shall be lawful for the transferee to engage 
in operations as the holder of such operating rights. 


62 And tt is further ordered, That unless the condi- 

tions specified in the third ordering paragraph hereof 
are fulfilled within the time therein specified, this order 
shall be of no further force and effect. 


By the Commission, Division 5, acting as an Appellate 
Division. 


Georce W. Lamp, 


Secretary. 
(Seay) 
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Aprexpr 


The foregoing order approves and authorizes, subject to 
the conditions specified therein, transfer of the operating 
rights set forth in Certificate No MC 96081, issued by the 
Commission June 27, 1950, in the name of the transferor 
herein. 


Nore: The operating rights, which are the subject of this 
order, have been assigned No. MC 96081. 


Se Findings of Fact and Conclusions of Law 
Findings of Fact 


This cause came on for trial by the Court without jury 
January 7, 1957. 


1. This is a suit on a promissory note made by the 
Defendant, Archie B. Davis, payable to the Plaintiff in 
the principal sum of $5,000.00 against which Plaintiff 
claims an unpaid balance due of $4,000.00, interest and 
costs. 


2. The said note was executed simultaneously with a 
written agreement between the parties (Defendant’s Ex- 
hibit 3) and a written agreement between Plaintiff and 
National Tours, Inc., (Defendant’s Exhibit 2), covering 
the sale and transfer of Interstate Commerce Commission 
franchise, Certificate No. MC-96081, by National Tours, 
Ine., to Defendant. 


3. Plaintiff at the time she received the promissory note 
was the secretary and treasurer of National Tours, Inc. 


4, The consideration, in part, of said note was an agree- 
ment of the Plaintiff to use her ability and influence on 
the said National Tours, Inc., to have said corporation 
enter into a contract with Defendant so as to permit De- 
fendant to purchase from said corporation its franchise. 
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5. Said franchise was issued by the Interstate Commerce 
Commission under the authority of Section 212(b) of the 
Interstate Commerce Commission approval. 


65 6. The price to be paid for the transfer was an 
element to be considered by the Commission, (De- 
fendant’s Exhibits 4 and 7). 

7. The Commission approved the transfer of the fran- 
chise from said corporation to Defendant on the basis of 
the consideration recited in their agreement, which did 
not include the sum set forth in the promissory note sued 
upon. 

8. Plaintiff’s claims of messenger and clerical services 
rendered on Defendant’s behalf does not constitute ade- 
quate consideration to support the promissory note. 

9. The contract between the corporation and Defend- 
ant required the corporation to do everything necessary 
or requisite to obtain the transfer of the franchise. 


Conclusions of Law 


1. The contract and the promissory note upon which 
Plaintiff brings her suit is illegal, against public policy 
and will not be enforced by the Court as based on an 
illegal consideration. (See Wolfe vs. International Re- 
insurance Corporation, 73 F(2) 267; Woodstock Iron Co., 
vs. Richmond, 129 US 648, 32 L.Ed. 819.) 


2. Plaintiff is not entitled to recover. 
3. Defendant is not entitled to recover any money paid 
by him on said promissory note prior to this action. 
s/ AuEexanpDeR Hourzorr 
Alexander Holtzoff 
Judge 
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QUESTIONS PRESENTED 


Where the facts disclose that the United States Marshal 
in the performance of his duties, executed a writ of at- 
tachment duly issued by the District Court; that surety 
bonds were filed by the plaintiff in said action with the 
Clerk of the court and with the Marshal pursuant to 
law; that said action was subsequently dismissed with 
prejudice and the attachment was dissolved; that pur- 
suant to the court’s order the chattels seized were re- 
turned; that thereafter, the instant action was commenced 
against the former plaintiff, the surety company which 
had written the bonds and the United States Marshal 
for damages suffered as a result of an alleged wrongful 
attachment; that the District Court on its own motion 
after review of the facts, certified the trial of the action 


to the Municipal Court of the District of Columbia pur- 
suant to 11 DCC §756, in the opinion of the aa 
the following questions are presented: 


1. Is the order of certification a final order and thus 
appealable? 

2. Did the trial court abuse its discretion in certifying 
the case to the Municipal Court? 
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Conclusion 


Gardner v. United States, 99 U.S. App. D.C. 186, 238 F.2d 
262 (1956) 








United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,167 
Azcurz BrapsHee Davis, aPPELLANT 
v. 


Pzraiess Iwsurance Co. et al, etc., APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE BEALL 


COUNTERSTATEMENT OF THE CASE 


On July 10, 1956, there was filed in the District Court: 
@ complaint based upon a promissory note drawn by one, : 
Archie Davis in favor of one, Annette Stein (J.A. 19). 
In support of said complaint, Stem sought a writ of 
attachment against Davis upon the ground that the latter 
was a non-resident of the District of Columbia. In ac- 
cordance with law, a surety bond was filed with the’ 
Clerk of the court (J.A. 14) in the sum of $8400.00. 
Thereafter, said attachment writ was delivered to appellee 
Beall for execution in his official capacity of United States: 
Marshal for the District of Columbia along with a surety 
bond in the sum of $6,000.00 as indemnity. (J.A. 15). 
The attachment was executed by appellee Beall in his 


(1) 
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_official capacity. Two motor vehicles appraised in the 
total sum of $2250.00 were seized and stored. Thereafter, 
and on or about January 14, 1957, the District Court dis- 
missed the complaint with prejudice and dissolved the 
attachment with directions to appellee Beall to forth- 
with release the chattels (J.A. 4). The court’s directions 
were immediately complied with. 

On February 5, 1957, Davis filed suit in the District 
Court for damages for wrongful attachment against Stein, 
Peerless Insurance Company (surety on the aforesaid 
bonds), the Clerk of the District Court and appellee 
Beall as the United States Marshal for the District of 
Columbia (J.A.1). Appellee Peerless answered the com- 
plaint as did appellee Beall who later obtained leave to 
interplead Call Carl, Inc. A non suit was directed against 
the Clerk of the Court and against Stein. 

On March 4, 1957, appellant filed a motion for summary 
judgment (J.A. 11). In a memorandum order, dated 
Mareh 28, 1957, the District Court denied the motion 
(J.A. 16). A formal order to that effect was filed on 
April 6, 1957 (J.A. 16, 17). On August 23, 1957, the 
District Court (McGuire, J.) upon its own motion certified 
the action to the Municipal Court for trial pursuant to 
11 D.CC §756, upon the ground that it appeared to the 
court that appellant’s cause of action would not justify 
@ judgment in excess of $3,000.00 (J.A. 17). On August 
30, 1957, appellant filed a notice of appeal from the certi- 
fication order (J.A. 18). 


STATUTE INVOLVED 


11 DCC § 756(a) provides: 


Transfer of actions from District Court of the 
Umited States for the District of Columbia—Amount 
of gudgment—Power to prescribe rules and procedure 
—Attendance of wibnesses. 

{a) If, in any action, other than an action for 
equitable relief, pending on the effective date of this 
section or thereafter commenced in the United Staies 
District Court for the District of Columbia, it shall 
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r to the satisfaction of the court at any time 
prior to trial thereof that the action will not justify 
a judgment in excess of $3,000, the court may certify 
such action to the municipal court for the District of 
Columbia for trial. The pleadings in such action, 
together with a copy of the docket entries and of 
any orders theretofore entered therein, shall be sent 
to the clerk of the said Municipal Court, together with 
the deposit for costs, and the case shall be calied for 
trial in that court promptly thereafter; and shall 
thereafter be treated as though it had been filed 
originally in the said Municipal Court, except that 
the jurisdiction of that court shall extend to the 
amount claimed in such action, even though it exceed 
the sum of $3,000. 


ARGUMENT 


Certification to the Municipal Court Was Proper | 
There is no question in this case but that appellee 


Beall was acting within the scope of his authority when 
seizure of appellant’s chattels was made, for appellant 
states that he is entitled to judgment for $6,000 on the 
bond filed by the surety with the Marshal (App. Br. p. 
20). Cf. Gardner v. Umted States, 99 US. App. D.C. 186, 
238 F.2d 262 (1956). His claim, therefore, is basically 
against the appellee surety company and not per se 
against the Marshal. 

Appellant appeals only from the order certifying the 
case to the Municipal Court i(J.A. 18). 

The sole question, therefore, is whether the District 
Court erred in certifying this case to the Municipal Court 
after deciding that the probable recovery was less than 
$3,000. As to this issue, we feel that the brief filed by 
appellant Davis and the brief filed by appellee Peerless 
Insurance Company adequately presents the facts and 
issues on this point of law. It also appears to us that 
the brief filed by Peerless sufficiently advances the posi- 
tion to be adopted by appellee Beall. Therefore, in order 
to avoid repetition, we respectfully refer the Court to 
such brief in support of appellee Beall’s argument. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


LEWIS CARROLL, 
NATHAN J. PAULSON, 
Assistant United States 
Attorneys, 
Attorneys for Appellee Beall. 
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